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0 N Saturday, June the 26th, 1790, according 
to notice ſerved, it was intended to try before the 
Right Honourable Fob, Lord Vitcount Clonmel), 
Lord Chief Juſtice of his Majeſty's Court of 
King's Bench, d a ſpecial Fury, a caufe at Mſi 
Prius, wherein RICHARD DALY, Eſq; Patentee 
and Manager'of the Theatre-Royal, Crowiſtreet, 
Dublin, was Plaintiff, and JOHN MAGEE, Prin- 
ter and Proprietor of the Newſpapers, called, The 
Dublin Buening Poſt, and Weekly Packet, Defendant; 
but his Lordſhip being, according to order, obliged 
do try ſeveral other important cauſes which would 
render it impoſſible to enter into that caſe on 
tat day, declared that he would poſitively pro- 
ceed with the abovementioned trial on the Mon- 
day morning following; and at the ſame time gave 
notice, that the Defendant, John Magee might, if 
be. pleaſed, move for a Habeas Corpus, for liberty 
to * into court to attend in perſon the ſaid 
tria : * 5 5 | 
On Monday morning, June 28th, 1790, a little 
after nine o'clock, the Lord Chief Juſtice being 
ſeated on the bench, and Mr. John Magee brought 
33 VF © 


. r y 


OO CS —— OS —— 


AL & T: < 


3 8 ; 
into court, the names of the jurors were called 


over, when it appearing that there were not a 
number ſufficient to compoſe a jury, (owing it is 
ſuppoſed, to the earlineſs of the hour) a motion 
was made to poſtpone the trial, this was objected 
to by the Counſel for the Plaintiff, who were ſa- 
tisfied in this caſe to try the cauſe by a tales de cir- 


5 cumftantibus, and take the firſt twelve reſpectable 


men who appeared 1n court. 


At length, aſter., waiting a ſhort time, twelve 


of the ſpecial Jury appeared, and were ſworn as 


follows: Ss. 

Ald. Wm. Alexander, Wm. Bibby, Merchant, 
Geo. Grierſon, Bookſeller, Charles Ward, Eſq; | 
Wm. Kilbie, Merchant, Hen. Steevens Reily, Eſq; 
James Bamber, Merchant, Hen. Darley, Merchant, 
William Lindfay, Eſq; John Chambers, Eſq; 
George Palmer, Fra; | Thomas Reed, Merchant. 

| The Counfel on behalf of the Plaintiff were: 
Mr. Serjeant Duquery, George JGſaph Browne, Eſq; 


Pat. Duigenan, Eſq; LL. D. Thomas Fleming, Eſq; 
Michael Smith, Eſq; LL. D. John Ball, Eſq; 

Beresford Burfton, Eſq; Jonas Greene, Eſq; 

The Hon. Simon Butler, AND 

Jchn Egan, Eſq; John Philpot Curran, Eſq. 


Counſel'on the part of the Defendant: 


Arthur Browne, Eſq; Chamberlaine Walker, Eſa; 


Charles O'Neil, Eſq; 


- SSD 
George Ponſonby, Eſq; Richard Guinneſs, Eſq. 


The cafe was opened by Counſellor Greene, who 
ſtated, that this was an action brought at the ſuit 
of Richard Daly, the Plaintiff, in order to recover 
compenſation for damages ſuſtained by him, in 
conſequence of a libellous 'Poem, publiſhed by 
the Defendant, John Magee, in the above Newſ- 
papers, on the 28th and 30th of May, 1789, = 
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other ſubſequent libellous paragraphs, for which 
_ the nn had before marked 450 action againſt 


the Defendant, and laid his damages at 8000]. 
Cyunſellor Greene then read from the declaration, 
the poem before · mentiond. 

He was followed by Mr. Serjeant Duquery, who | 
ſtated in the moſt eloquent and forcible terms which 
language could expreſs, the caſeof the Plaintiff. 

He began with an exordium, addreſſed to the 
Jury—he called their attention to one of the moſt 
important cauſes that ever came beſore twelve 
men —he hoped they had come into court diveſt. 
ed of all prejudice, or partiality, totally unin- 
fluenced by whatever they might have heard out 
of doors—that from the evidence to be then 
duced, and from that only, they would bring! in 
their verdict—if they were convinced in their 
minds upon hearing thi whole of the charge, that 
the Plaintiff had ſuſtained no damage in character 
or property, that then they would give a verdict 
for the Defendant; but if on the contrary, it 
plainly appeared, that there was a malicious, 
deliberate, and continued . deſign to injure. the 
Plaintiff, by the ſeveral libellous publications here- 
after to he mentioned, and that jn canſequence, 


Mr. Daly was viſibly and materially damaged in 
reputation and property, then he es they 


would, as honeſt men, give whatever loſs they in 


conſcience ſhould imagine he ſuſtained. 


He then ſtated, that Mr. Daly was Manager of 


the Theatre- royal in this city —that he obtained 
a patent from Government for the ſaid theatre 
that in rebuilding and neceſſary improvements of 
it he had expended upwards of 12,000/. be- 
ſides which he was continually in the habits of 
additional expence incidental to ſuch an under- 
taking—that Nr. Daly was alſo Manager of the 


1 heatre- royal 
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FT Madre rovdl Cork, and of a theatres. of 
Limerick, Drogheda, Nr | | 

That, from the nature of his 8 28. Man- 


ager of a public Theatre i in the capital of a king- | 
dom, he was, infinitely more than what a private 


character poſſibly could be, expoſed to the attacks 


of ſlander and A any ſuch 
ſlander or miſrepreſentation muſt fink deeper, and 
have a greater effect on him than on a private in- 
dividual—and that the man of all others from 
whom he ſhould be moſt likely to dread that ſlan - 
der; as moſt capable of conveying it, and. con; 
tributing to his ruin, was, the Proprietor and 
Printer of a popular public Newſpaper. | 
That thoſe terrors were abundantly realized in 
the Newſpapers before-mentioned, through. the 
malice of the Defendant, and his ruin nearly 
completed;—in thoſe extenſive, publications he had 
been held out, day after day, week after week, 
"pay, month after month, as the, pbjeQ of public 
odium, as a monſter, whale GX. le crimes 
rendered him unfit for ſociety—he was branded as 
a ſhaxper, gambler, vagabond, . nay, even, mur- 
derer the very repetition of thoſe epithets were 


ſhocking! , 


He had ſearched in his brief, in order to: try. . 
he could find any cauſe aſſigued for ſuch wanton, 
ſuch wicked defamation— but he would venture 
to ſay no ſuch cauſe had exiſted, on the contrary, 
he had every reaſon to expect fair, friendly, and 
honourable treatment. He obſeryed, no ſtation 
in life however exalted, but muſt ſoffer from the 
envenomed tongue of flander, no ſituation ſo low, 
but muſt be {till depreffed, by the withering hand 
of defamation, but if there was any fituation in 
which good character and profeſional. abilities 
were peculiarly valuable,” and advantageous, it 
was that of the * of a theatre; conſe · 
quentiy, 


2 * 
ently, if there is in ſociety a character more 
liable than another to be injured by calumny and 
miſrepreſentation, it muſt be that of a Manager; 
the very exiſſence of his fortune. depends upon 
general W the ſources of his proſperity 
riginate from the eſtimation he is held in by! the 
blic, Whoſe whims, caprice, and prejudices | 
be: is at all times expoſed to, and who are in fact 
the ſovereigns of the day, hom baſe and infamous 
then muſt. be every effort to miſrepreſent and blaſt 
the honeſt efforts of a man who by every laud. 
able means was endeavouring to Provide for 2 
numerous offspring. 
I 0 0 illuſtrate the powerful effects of public cha- 
racer, , he inftanced the well-known caſe of Mr. 
Sheridan, formerly Manager i in. this city, a gen- 
tleman of talents, education, and high profeſtio- 
nal reputation it was an eſtabliſhed aQ, that 
no Manager ever took more pains with the tage, 
or deſerved more from the public; yet was he 
irrecoverably rained by the ſlander of a faction 
artfully raiſed againſt him ;—the.unceaſing labour 
of many years, in one moment, torn from him, 
and obliged to ſeek in another kingdom, a ſubſiſ- 
oy ungratefully denied him by his native coun- 
. This picture he contraſted with that of Mr. 
Garrick, who, at the head of. a London theatre, 
had amaſſed a fortune of an hundred thouſand 
pagnds. merely becauſe he had the good luck to 
preſgrve popular opinion; thus, becauſe he had 
the happineſs never to excite the breath of deſa- 
mation againſt his good name or talents, he died 
poſſeſſed of a princely fortune, whilſt Mr. Sheri- 
dan s fate was poverty, becauſe he had the misſor- 
tune to be made the object of unmerited defama- 
tion. He had ſearched his brief, in order to ſee 
if any cauſe had been ſtated ſor this cruel treat- 
ment ollered to his client OF the Deſcndant, but 
could 
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could find no reaſon alledged;—what then could | 
- induce him to ſuch wanton, ſuch unprovoked, 


fuch wicked attacks? Could not the movements 
of Ruſha, of Pruſſia, of Germany, or the other 
empires of Europe—Could not the affairs of Great- 


Britain afford fitting matter for a newſpaper, with- 


out having recourſe to the ſlander of Mr, Daly, 
who ſeemed to have occupied more of his newſ- 
papers, than all the ſtates and empires of Eu- 
rope put together. But the miſchief occaſioned - 
by theſe publications did 'not end here ;—the 
Plaintiff had frequent occaſions for recourſe to 
England and other kingdoms, to engage perfor- 
mers of merit from thence to this Theatre ; but 
ſuch was the conſequence of thoſe defamatory re- 
preſentations of his character and credit, that no 


ck eg of eminence would engage with him, 
ut upon terms eee to the riſk they were 
ſuppoſed to run of not being paid. Such an im- 
preſſion had thoſe paragraphs made upon the 
minds of the public, that Mr. Ryder, the ſavou- 
rite popular actor of this kingdom, whoſe abili- 
ties were ſo deſervedly eſteemed in this country, 
and who had been brought over by the Plaintiff 
at a very conſiderable ſalary, (twenty pounds per 
night,) and from whom he had the higheſt expec- 
tations, very often performed to a ſum not equal 


to that paid him for the night—that ſometimes 


the receipts of the whole houſe did not exceed 
thirty ſhillings, and that frequently the Houſe 
had been diſmiſſed for want of company on 
nights when he was advertiſed for a favourite 
character, in conjunction with a very reſpectable 
fet of perſormers; - that theſe circumſtances could 
be attributed only to the influence of thoſe in- 
flamatory paragraphs— that many perſons were 
deterred from viſiting the Theatre, from the repre- 
ſentations in the newſpapers of the 8 | 

. | that 
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the ſanctuary of his domeſtic peace, where he had 


tn! 


that it was filled with bludgeoneers, placed there 
on purpoſe to breed riots, and diſturb the peace 
of the Theatre, and that no man would chuſe to 
riſk the ſafety of his wife and daughter, or that 
of his own perſ6n, in ſuch a ſituation. From 
theſe circumſtances, therefore, the receipts of the 
Theatre viſibly declined, and the plaintiff ſuffered - 
materially in his property as well as reputation. 

| That, not content with thgſe malicious attacks 
upon his public character, and profeſſional pur- 
ſuits, the Defendant had even purſued him into 


lain up all his happineſs, and where alone he 
expected ani aſylum from thoſe wicked unpro- 
voked attacks, by incloſing, in a letter of his own 
hand writing, certain of thoſe publications to 
an amiable and worthy wife, to wound her tender 
boſom, and thus endeavour to extend the injury 
to the tendereſt and moſt unprotected part of the 
creation. In this point of view, who could be- 
hold without horror, his endeavours to entail 


infamy upon tix innocent, unoffending children, 


who were reared up in the hopes of a decent in- 
heritance from the profeſſional labours of their 
father; and who had now no other proſpect than a 
ruined and blaſted fortune! and, ſuch a ſituation was 
the Plaintiffreduced to, that his houſe was deſerted, 


himſelf excluded from all intercourſe with his 
_ deareſt and neareſt friends and acquaintance, as 


every man was deterred from viſiting him, by the 
apprehenſion of becoming the object of public 

ridicule and defamation. | ge 
The moſt obvious mode, he faid, of eſtimating 
Mr. Dalys damages, was, to ſuppoſe the caſe of 
a merchant, whoſe trade was deſtroyed, and whoſe 
cuſtomers were diſperſed by the ſlanderous miſ- 
repreſentation of his character and profeſſional 
conduct. In a much more eminent degree was 
| | 4 Mr. 
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Mr. Daly ſituated; the public mind had been 
poiſoned by fimilar means againſt him, and the 
conſequences were the loſs of his reputation, and 

the ruin of his profeſſional livelthood: Therefore, 
as honeſt, conſcientious men, well acquainted with 
the ineſtimable value of character iti every ſtation 
of life, he truſted the Jury would find a verdict 
for his Client, with damages proportioned to the 


injuries he ſuſtained® | : 
The firſt witneſs produced, was Charles Eſte, 
Eſq. Secretary of the Stamp- Office, who was exa- | 
mined by Mr. Browne.—He proved two afhdavits, 
which had been made by Mr. Magee, wheretn he 
ſwore, he was the ſole proprietor of The Dublir: 
Evening Poft, and Magee's Weekly Packet. 
Sir Frederick Flood was alſo examined by Mr. 
Browne, he proved the afhdavit of Mr. John 
Magee, made befote him, when a Commiſhoner 
of Stamps, that he was the ſole proprietor of 
the newſpaper—The Dublin Evening Fpſt. 
Mr. Ponfonby croſs-examined Sir Frederick Flood, 
as to his having qualified, when Sir Frederick ſaid, 
he had qualified ſeveral times, and believed he 
had qualified, before that he had taken Mr. 
Maovee's afhdavit. | 
Mr. Fonſonby objected, that as Sir Frederick was 
unable to prove that he had qualified at the time 
of the taking of the athdavit, that the affidavit 
ought not to be read, and for this, cited the caſe 
of the King and Nugent, tried at a Commiſhon 
of Oyer and Terminer, before Lord Chief Juſtice 
Paterſon, and Mr. Toler, now Solicitor General. 
The, Court over- ruled the objection, and the 
affidavit was read. | 
Mr. Charles Ngot, aſſiſtant Regiſter of newſ- 
papers and pamphlets, examined by Mr. Bald, 
roved, that the newſpaper entitled, The Dublin 
rs Fiji, of the 28th of May, 1790, was de- 
; | livered 
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liveted into the Stamp-Office by a woman of the 
name of Amelia Freel; who had for ſeveral years 
paſt been accuſtomed to ſupply that office with 
newſpapers from the defendant Jobe Magee. 

' He then produced in Court the Newſpaper 
called The Dublin Evening Foft of May 28th, 1789, 
containing the Poem mentioned in the Plaintiff's 
declaration: - 5 5 

Mr. Ponſonby, Counſel for the Defendant ob- 
Jetted to the admiſſibility of that evidence, as the 
abovementioned Amelia Free}, was not produced 
in Court, there might be 5000 John Magee's. 

Ihe Court anſwered, they would let that go to 
the conſideration of the Jury. | Fs 

Counſellor Walker, objeQed to the circumſtance 
of Amelia Freel, not being produced in Court, 
her evidence, he ſaid, was neceſſary to prove the 
identity of the papers, as the ſame printed by the 

Defendant, and delivered to the Regiſter; her 
evidence was eaſily to be procured By the Plain- 
tiff, as appeared from the declaration of Charles 
Pigot ; and Plaintiff by withdrawing her, did not . 

put the Court in poſſeilion of the beſt proofs poſ- 
ſible; he was therefore guilty of a fupprefſion of 
evidence, and conſequently not entitled to a 
verdia.. f | | h | 

The Court obſerved, that Amelia Free] had been 
proved to have been in the habits of delivering 
thoſe Papers from Mr. Magee's Printing-Office, 

for the ſole purpoſe of depoſiting them in the 
Stamp- Office, to be produced when called for, as 
authentic records. | + 5 | 

Counſellor Geo. J. Browne, for the Plaintiff, then 
proſecuted to read a Poem ſtated in the declaration. 
He was aſked by Mr. Fonjonby, if he was about to 

read it, as the fact ſtated in bis declaration ? and 
was anſwered in the affirmative. Having read 
the Poem, the Counſel for the Plaintiff ſaid they « 

20 ſhould 
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ſnould go into the evidence of ſnbſequent publi- 
cations in The Dublin Evemng Foft, to ſhew the 
quo animo—the malicious intent of the defendant. 
' Counſellor ONeill, for the defendant, objected to 
the Plaintiff's going into any evidence of ſubſe- 
quent publications in the paper aforeſaid, on the 
ground, that the Plaintiff was not at liberty, to go 
into evidence of ſubſequent publications, bY way 
of aggravation; for if the Poem publiſhed in the 
paper of the 28th of May be a libel, the Plaintiff . 
may recover upon that libel.— In the caſe of li- 
bellous words ſpoken, and ſuch words are ſet out 
in a Plaintiff's declaration, if 4 Plaintiff recovers - 
upon any thing, he muſt recover upon what is ſet 
out in the declaration.— The Plaintiff is not at li- 
berty to give in evidence other words, becauſe 
thoſe other words might have influetice upon the 
minds of a_Jury, in giving damages on the words 
inſerted in the Plaintiff's declaration, and becauſe 
it was impaſſible to ſay what effect thoſe other 
might have on the minds of a jury. Another 
maxim in law was—that no man could be ſued 
twice for the ſame words; here it was evident that 
the ſubſequent matters attempted to be adduced 
in evidence, were deſigned to form in the minds 
of the jury a part of the ground for a claim of 
damages; and though the Jury ſhould be thclined 
how to give heavy damages in conſideration of 
this evidence, the Plaintiff would ſtill have a right 
to bring his action ſeparately, on every one of 
the paragraphs, and the Defendant could not be 
allowed to plead in alleviation-—the former da- 
mages being obtained on the very ſame ground. 
The Court over-ruled thoſe objections and cited 
feveral caſes, particularly one from Efpinaſſe's Caſes 
of Nife Privs, and proved, the general practice 
| of the Courts, in numberleſs inſtances, that 
1 ſach ſubſequent matter might be adduced, though | 
is . ZEA N - 1 not 
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not mentioned in the declaration, to ſhew the 1 in- 
tent of malice, _ 

Mr. Ponſonby ſaid, as the Court had thought 
proper to over-rule bis objections, he would take 
a bill of exceptions, and reſerve the cauſe to be 
ſolemnly argued. | 
The Court then proceeded to bear the evidence 
on the part of the Plaintiff. 


Mr. Robert Hitchcock, 1 by the 
Hon. Counſellor S. Butler. - 


Q, What is your ſituation in the Theatre? SY 

A. I was formerly Prompter, and ſince Deputy 
Manager. 0 

What time did you come firſt to Mr, Daly as his 
Prompter ? | 

In October, 1781. 

What ſituation did you find the Iriſh ſtage then in? 
uſt beginning to emerge from a ſtate of wretch- 
edneſs and povert 

To whom was this change for the better to be 
attributed? 

To the indeſatigible exertions of Mr. Daly. 

| What was the character of the Iriſh Nags when 
you engaged with Mr. Day? 

That it had for many years been fuck ſo low, 
that it was almoſt im 15 to retrieve it, and that 
though Mr, Daly had paid every one, during the 
winter he had opened, yet he would be like other 
Managers, and involve every perſon that came to 
him in ruin, 

Ho did you imagine the ſtage proceeded, fron 
the time of your joining Mr. Daly? 
In a regular progrelive ſtate—it gradually roſe 
from the wretchedneſs Mr. Daly found it in —By 
his unremitting attention it began to gain ſtrength, 


ſtability and credit, 
What. 


5 Ps 30 146? 
Fd! What was your opinion of it, in the year, 
A. 1785 
That it was much improved ſince 1781. 
What opinion did you form of 1786? | 
That it was, better than 1785—in like manner 
1787 was better than the preceeding years, 
What was your opinion of 17887 
That it was {till i improving. 
What was your opinion of the Iriſh ſtage, a 
few months before the appearance of Mr. Magee s 
| publications N 
[| That the Theatre had at length attained ſuch 
i a degree of reſpectability, firmneſs, and credit, 
[| it was almoſt impoſſible for any accident to 
14 ſhake it. | 
"TS whom ſhould this viſible alteration be at- 
tributed ? 
To the unwearied induſtry, and perſevering 
attention of Mr. Daly. 
How were the receipts of the Theatre, the 
ſeaſon 1789, previous to thoſe paragraphs 5 
Superior to any I had ever known in Ireland. 
What was your opinion of the ſuture proſpects 
of the ſtage in the months of January, rom 
March,” April and May, 1789? © 
That aſter ſurmounting almoſt every difficulty, 
the time was approaching that would at length 
recompenſe the Manager for all his toil and 
trouble. 
Did you perceive any alteration after the pub. 
| lication of theſe paragraphs? 
if A very viſible one.— Men's minds began to be 
{| influenced againſt Mr. Daly; ;—riots and diſtur- 
ö bances were almoſt every night in the upper gal- 
1 lery of the Theatre; people were terrified from 
| going to the play and Nog receipts leſſened amaz- 
ij ng! J. ; 
1 Di 
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Did you ever bear Mr. Daly's name mentioned 

in conſequence of Mr. Magee's publications 2 
Ves in almoſt every company I went into. 


On your return to town in November, 1789, at 
the opening of. the Theatre, what Was your Opi- 


nion of its future profpe&s? 


That though Mr. Daly had ſuſtained much i in 
bis character and property, yet I was in hopes 
it would die away, and the 1 heatre flouriſn as 
uſual. 

And were your expectations anf wered ? 
Quite the contrary ; we were entirely deſerted 
by the public, | 2 

"What did you impute that to? 

The appearance of thoſe publications. 
Do you recollect ſeeing the Poem in that newf. 
paper.— The Davie Evening oft, of May 28th, 
1739 ? | 
Yes. WE 
Did you read it? | 
$ id. --- 
Who do you think is meant by Ve dung Roſes? 
Mr. Daly, moſt undoubtedly. 


Croſs-examined by Counſellor A. Browne. 


Mr. Hitchcock, you have written a Hiſtory of 
the Iriſh Stage? : 

I have Sir. | 

You are collecting materials lor auother volume? 

I have been, Sir. 

| You ſay that when you came firſt to Mr. Daly, 
in 1781. That the Iriſn ſtage was greatly reduced. 
To wbat cauſe was that owing ? 

It is impoſſible for me to aſcertain, I only juſt 


then came to the kingdom. 
| What do you think were the probable cauſes? 


I believe they might proceed from wrong ma- 
nagement, and bad perſormers, 
Who 


( 26 ) 
Wo was the Manager before Mr. Daly? 

Mr. Ryder, I believe. | _ 

At that time was there any abuſe thrown out 
againſt Mr. Ryder, as Manager ? ; 

I never heard—T was in England. 

You ſay the ſtage ſucceſſively and regularly im- 
proved under Mr. Daly's management; pray do 
you think he never had any bad actors, or that 

| there has been any bad management ? | 

It is impoſſible to find perfection in human 
nature. X 1 

I aſk again, do you think there has been any 
bad management, or bad actors ſinee you came to 
Mr. Daly ? | | 
Undoubtedly, in fo large a portion of time, 
there muſt be both, not only in Dublin, but in 
London, and every other Theatre in the world. 

You ſay, the receipts of the Theatre increaſed 
every year progrellively ? 

do, | 


Yet you allow there were ſometimes bad ma- 
nagement, and bad performers? _ 

The merit of performers vary ſo much in the 
minds of the public, that it is not poſſible for me 
to aſcertain the exact ſtandard, | 

If thoſe paragraphs had never been publiſhed, 
would not the Theatrebe ſometimes leſs frequented 
than others ? | 5 | 

It is impoſſible for me to ſpeak to what never 
happened. 5 | 

Whether do you think thoſe publications only 
occaſioned the Theatre to be ſo thinly attended? 

1 believe they eontributed principally, and in 

a a very eminent degree to it. 
Do you believe 4fleys performances leſſened 
the receipts uf the Theatre? | 

I cannot take upon me to ſay they did. Fa 

as 


im? 
Was your ſalary regularly paid you? | 


It was. 
You have had eminent performers engaged 


ſince thoſe publications . | 


Tes. 
Was not Miſs Furren an eminent perſormer? 


Ves. 


coming over from England? 
Miſs Farren was engaged previous to thoſe pub- 


lications, and was on her journey about the time 


the Poem made its appearance. 
Vou had good houſes when ſhe perforined ? 
We bad—that was before thoſe paragraphs 
began to operate. 
Lou ſay the recetpts of the Theatre increaſed 
in 1789, more than any time before; will you 
take it upon you to ſay, that the publication of 
that Poem you looked at, was the ſole cauſe of 
the thinneſs of the houſes aſterwards? 


I believe it not poſlible for any human being A | 


ſay that preciſely. I ſincerely believe, that the 


viſible alteration was owing to that, and the ſub. 


ſequent paragraphs? 
Queſtion from a Juror. 
Have thoſe publications been the ſole cauſe of 


the thinneſs of the houſes, or have Aftley's per- 
formances been the cauſe? 
-When the public mind is prejudiced againſt 2 


Manager, it produces effects which NEL | 


e not have happened. 
Mr. Charles Pigot called again. 


proved The Dublin 77 2 Bf of June 20, 22, 
July 16, 18, 30, Auguſt 4, 6, 8, 11, 22, 25, 2). 


29, September I, October 6, 33 25, 31, November 
12 and 15. | 
Counſel 


Thoſe publications did not prevent her from 


Ag — ˙ EPL. — * x * 
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Countel for” Plaintiff 
My Lord, and Gentlemen of ihe Jury, we ſhall 
now produce 3 letters written by Mr: Magee; and 
prove his hand writing. =D x 
Mr. Laurence Fay ſworn. 


The aforeſaid three letters were ſeverally hand- 
ed to the witneſs, who had been accuſtomed to 
Mr. Magee's hand writing. He proved them to 


be written by Mr. Magee. 


The followin 9 Letters were read in Curt. — De Air ft, 
from the Deſendant to Mrs. Daly, when the Plain- 
tiff was abſent in England, contaming theſe words : © 
« Magee, of the Arms of Ireland, preſents his 
« Compliments to Daly the Player —alias Barſanti's 


* (ura Spoſa—begs he will oblige him—and that 


« infinitely, by affixing in his Cabinet the por- 
<« trait of the moſt infernal ruffian yetunhanged— 


except the murderer of the honeſt marker. 


* Fiat Dungeon.” 


The ſecond Letter 10 Mrs. Eſten, an adreſs in Mr. 
Daly's Company then at Cork; dated Auguſt 27, 
1789. | | ; | av 


* Mrs. Eften—on the immediate receipt, fly to 
« Mr. Edwards, Bookſeller, Cork, I have in- 
<« cloſed him for your uſe, a Draſt on London for 
© 20 Gnineas—Fly ! fly!—I know you were ar- 
* reſted by a ruffian in an uniform.—On Friday 
« laſt, at Dinner I heard of the outrage—l 
« inſtantly flew to the Bailiff's Lock up- houſe to 
« the Marine Hotel, there I learned you were 


* forced to Cork—I know how you have been 
* uſed by that «4z//ain, the ryfian—Daly—Fly! 


« fiy!—1I leave this for London the 11t September, 


„leave 


: _—_ =» 
4 leave addreſs at James Woodmaſon's, Leaden- 


de hall-ftreet, London. Your's, 
To Mrs. Eſten, Cork. e Be 0.” 
The third Letter. 
« Madam, 


© I know your fituation—believe me, I feel for 
«© a woman of virtue in diſtreſs—I well know into 
© what a dreadful ſtate of infamy and horror, 
„ that ruthan Daly, has precipitated a woman, 
who on the ſtage commanded my admiration— 
* in the walk of private life, not leſs compelled 
e my reſpeQ; at five o'clock this day I heard of 
« your being arreſted at the Packet-houſe I con- 
“ © ceived the motive—it had my commendation, 
e and therefore inſtantly, tho' at table with the 
ladies, poſted to the bailiff*s houſe, in whoſe 
© cuſtody I lately was, to find the oppreſſed cap- 
_ © tive—to reſcue her from ruin—to give her a 
e bed—to offer her the protection of the roof— 
* of the habitation of Ore of the Men of Ireland. 
* By this time you muſt have reached Cork—1 
<« well know the compulſions under which you 
* now act—I ſend a Draft at fight for 20 Guineas 
under the expectation you will on the receipt 
* quit Cork. My friend Mr. Edwards delivers 
„this, and will be happy to render you any ſer- 
vice I leave this for England, September 8, 
if you pleaſe, leave addreſs at James Wood- 
* maſon's, Eſq. Leaden-hall-ſtreet, for : 
| | | 7. Magee, 1 \ 
| One of the Men of Ireland. 
© To Mrs. Eſten, Cork.“ | 


Right Hon. Lord Donoughmore fwory. 
Proved a bond entered into before him, 
when one of the Commiſſioners of Stamps, 
by the Deſendant, Mr. Magee, for the payment 

| D | | af 


aflidavit made by the Defendant, that he is the 


r ne IT 


4.8 ] 
of the duty and advertiſements ; and proved an 


ſole Proprietor of the Newſpapers, entitled The 
Dublin Evening Poft, and Magee's Weekly Packet. 


Mr. Hitchcock called again and examimed. 


What was the ſituation of the Theatre, i in May, 
1788? | 

Flouriſhing very much at that time. 
In what ſituation was the Theatre, in November, 
1 789 7 | 

Infinitely worſe. 

To what circumſtances do you think was that 
change in the Theatre owing 
Prineipally to the various publications which 
ſucceſhvely appeared in The Dublin Euening Pop 
and Magee's Weekly Facket. 

The houſes were very thin in November, 1789, 


and the following months. 
Les, much worſe than I had evet remembered. 


Am I to underſtand from you, that the cauſe of . 
the decline of the public to attend the performances 
at the Theatre, was owing to theſe publications? 

In my opinion, that was the cauſe—I know of 


no other. 
Queſtion from the Court. 


What reaſon ean you aſſign for the thinneſs of 
the houſes after the month of November, 1989 ?. 

My Lord, the public were prejudiced ina very 
great degree againſt Mr. Daly, by the publication 
of thoſe paragraphs. They were the conſtant 
ſubject of converſation in various companies where 
I was preſent—it was the general opinion that 
they injured the I heatre and indeed the Thea- 
tre was never better attended in my time, than 
the ſeafon previous to theſe publications. 


Pray 


Ca. }- 


Pray what effect did you obſerve theſe para- 
graphs to have upon Mr. Daly? | 

A very vitible one both in body and mind—T 
never ſaw a man more affected; the agitation of 
his mind prevented him from attending his buſineſs, 
and his moſt material concerns were otten neglected 
from theſe motives. 

I ſolemnly declare, I have not the leaſt perſonal 
enmity, pique, or prejudice, againſt Mr. Magee; 
on the contrary, I have every wiſh to ſerve him 

Counſel for the Defendant. We have not the leaſt 
objection to the credit of the witneſs, - 


 Croſs-examined by Counſellor Ponſonby, 


You attended the buſineſs of the Theatre from 
1781 to March 1790? | 

I did. | 

Do you mean to fay the einn of the Thea- | 
tre, from November 1789 to March 1790, were much 

worſe than the ſeaſon before the laſt ? 
They were worſe by many degrees—that is Mr. 
Daly's houſes or ſtock nights were infinitely wor te; 
and as a further proof—the beneſits which imme- 
diately enſued, were upon an average, better 
than Jever remembered. 3 | 

How much leſs were the receipts ? 

I cannot take upon me to ſay exactly; there is 
another perſon, the Treaſurer, who can give you 
every information on that point. 

Did Mr. King perform at the Theatre the ſeaſon 
before the laſt? | 
- "he cid. 

When did he begin to perform ? | 
My preſent recolleQion will not ſerve me to 
aſcertain that minutely. 

You are deputy Manager and cannot aſcertain 
when Mr. King began to perſorm? 

ln the preſent moment I cannot exactly recol- 

lect 


(an) 


le& what month; I believe the beginning of the 8 
ſeaſon 1788. 
Did Mr. Kin "Z perform on benefit nights ? 


Never, I be 
nefit. 

Was he here the laſt . 

He was not. 

Was there any aQtor of 1 reputation who 
performed in the courſe of the laſt ſeaſon? 

I do not think that a fair queſtion ; public opi- 
nion varies ſo much, it 18 impoſſible for me to 
anſwer upon oath reſpeQing the merits of per- 
formers. 

Was there any perſon equally productive t to the 
Theatre as Mr. Xing? | 

There was not. 

Mr. King was a capital performer? 

He was. 

What ſalary did Mr. Daly give Mr. King ? 

The profits after a certain ſum was in the houſe, 
were divided I never ſaw the agreement between 
Mr. Daly and Mr. Ning, but to the beſt of my know- 
ledge, the profits, after the ſum of 60/. was in the 
houſe, were divided. 

During the laſt ſeaſon who bad as beneficial an 
agreement for himſelf as Mr. King had? | 

That I think 1s not a fair queſtion. 

Was Mrs. n of as equal ſervice to the 
Theatre as Mr. King! 

Mrs. Kennedy was certainly looked upon as a 


ieve, except for the * be- 


very capital actreſs, and held one of the firſt ſitu- 


ations in London ſhe was one of the beſt per- 
formers that could be got. But for thoſe para- 
graphs Mr. Daly might have engaged other eminent 
erformers in England. 
When did Mrs. Kennedy begin to perform? 
In the beginning of the winter ſeaſon 178y. 
8 


„ 
Her agreement was for a certain ſum with Mr. 


Daly how much ? 

'Fi ive hundred pounds, 

Did Miſs Furren perform the winter 8 laſt? 

No ſhe performed in the month of June and 
July, 1789. 
This libel, as it is called, was publiſhed the 
28th of May, 1789. 

Yes; but there were ſubſequent publications. 

Did Miſs Farren bring full houſes? 

Moſt certainly, - | | 

Did Mrs. Abington bring! ſull houſes? 

Yes, ſhe did. 

Mr. Lewis performs at the preſent time, does 
rot he bring full houſes? 

Very ful": 

Court. I object to ſuch queſtions as may affect 
rs charaQer—it may injure performers in 

be minds of the public, which I am ſure you do 
not wiſh. 

Did not Aftley perform at his Theatre i in Peter- 
ſtreet laſt ſeaton'? 3 

He did. 

His Theatre was very much reſorted to? 

1 have heard ſo, and do believe it. 

Do you read The Freeman's Journal? 

Sometimes. 

D1d you ever ſee certain paragra bs againſt 
Mr 7 fly? Paragraphs ag 

To the beſt of my recollection I did ſee one 
paragraph. 

Did not Mr. Paly file a bill for an injunction to 
prevent Mr. Aſtley from performing at all? 

I do not know. 

Do you know whether there were any proceed- 
ings at law? 
Whether there were or not, I do not know. 

Do 
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Do you know Mrs. Crouch? 

Yes. 

Did ſhe perform at the Theatre any t time * 
ſummer? 

She did. 

Did not Mr. Kelly perform at the fame time? 

He did. 

Were not Miſs Farren, Mrs. Crouch, and Mr. 
Kelly, when the performed at the Theatre, much 
liked by the public? 

They were moſt deſeryedly liked. 

The Theatre was very much reſorted to when 
they performed? 

It was in general well attended on thoſe nights. 


Counſel for Plaintif. 


Whether ſome of the performers of the London 
Theatre did not refuſe to come over, unleſs they 
were ſecured in a certain ſum each? 

I did hear ſo. 

What was the reaſon Mrs. Kennedy, would have 
a certain ſum, inſtead of a ſalary or profits? 

Theſe publications in The Dublin Evening Foft, 
I underſtood, made ſuch an impreſſion on ber, 
that ſhe would not venture over without a cer - 


tainty. 


Mr. William O'Reilly comedian feworn—examined by 


Counſellor Burſton. 
Do you know Mr. Daly, Manager « of the Thea- , 
tre Koyal ? 
Nes. 


Are you employed as a perſormer at his Theatre; * 
Ves. 

Was the Theatre well attended laſt winter? 
It was not, unleſs on benefit nights. 


T6) 


Can you tell what cauſe this was to be attributed 
I join the public opinion, that it was owing to 
the many publications in The Dublin Evening oft, 
againſt Mr. Daly. I have heard in many compa- 
nies that cauſe aſſigned, for the Theatre's not be- 
ing frequented., I have heard it in public, that 
ſuch a villain ſhould not be encouraged; I have 
even heard my own friends ſay fo. 

Did thoſe perſons aſlign any reaſon for ſaying 
lf = 

Yes, that it was from the character given of 
him in thoſe publications—that ſuch a villain 
ought not to be encouraged. This was what al- 
moſt every body ſaid, it was the fo i opinion. 


Thoſe papers were at that time ſo much ſought 
aſter, that I have myſelf offered ſixpence for one, 
on the night of publication, and could not get it. 


| Queſtion from the Court. 


By virtue of your oath, doyou attribute thoſe 

impreſſions on the public mind, to thoſe para- 
graphs, or publications in thoſe Newſpapers ? 
I do my Lord. And ſeveral times, when in 
company, talking about the bad buſineſs, my 
friends have ſaid to me dont fear for your own 
benefit, but as to that villain Daly, be ought 
not to be encouraged. 1 | 


Croſs-Examination | 
Counſel for Defendant, Have you read this 
Poem ? | | | 1 
Never, but I have heard it read this day. | 
You recollect perhaps, what you have heard 
read this day? | „ 
I do recollect a good deal of it. 
As a fairand conſcientious man, do you believe 
that by Koſcrus in this Poem, is meant Mr. Daly. 
| | „ U pon 
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Upon my oath that is my opinion. 

You are a man of good underſtanding; do yon 
believe there is any thing in this Poem imputable 
to Mr. Daly? : 

Upon my oath I believe ſome part of this Poem 


meant Mr. Daly. 
Was you a member of the Theatre, in the win- 


ter of 1788? 


I was. 

Was you in the winter preceding 7 

I was. 

When Mr. King verfoiuned, were the houſes full? 

When he did not play the houſes were not near 
fo full. 

Then there was a difference in the appearance 
of the Theatre? 

There was. 

Mr. King was not here the laſt ſeaſon ? 

No he was not. | 

Is Mr. Lewis an actor of equal eſtimation ? 

I cannot anſwer that queſtion. | 

Is there an actreſs equal to Mrs. Abington, 
who in the langnage of the Theatre, could draw 
houſes ? 

There is always a variety of opinions as to the 
meritsof performers. | 

Court. Suppoſe you aſk the queſtion this way, 
whether before Mr. Lewis or Mrs. Abington came 
here the- laſt time, was there any eminent per- 
former, or perſon likely to draw money ? 

My Lord, The performances of the Theatre 
were admirably well done, by thoſe conſidered 
by the public as eminent actors. 

Counſel for Defendant. Was there any who 
could claſs with Mr. King or Mrs. Abington ? 

I cannot tell. 

Mrs. * perſormed bere 225 winter? 


Yes 


\ How 


CR) 

| How long have you been with Mr. Dah 2 

Theſe ſeven years. | 

In what eſtimation is Me. Da held i in by the 
Engliſh . 

I have not been in England to kibw=the Eng- 
Umm actors who came over here always gave him 
the beſt of chatacters; and ſaid he paid them 

unQually, and that they would ſpeak well 0 
Rim on their return. 


Did you never bear any Engliſh actor peak 


ill of bim? 

Ves I did—one who was much in Mr. Daly 8 
debt, who broke his articles and ran a way; 
when Mr. Daly afterwards arrefted him in' Eng- 
land, to ehdeavbur to recover his money, I did 
hear that he gave Mr. Daly a bad character. 


Upon your .oath, whether you believe that 


2 to the May, 1789, the houſes were better 
_ hilled? 

As an unprejudiced man, I declare, chat beſore 
May, 1789, the Theatre was much better ſre- 
quented. 

Was there Ae at Aleys T heatre laſt 
winter? 

Ves. 

Do you think his exhibitions diew much from 
Mr. Daly s Theatre? 

Perbaps they might. 

Was not he very popular? 

His ſon was. 

Did — hear that Mr. Daly ple to che 
Court of Chancery to obtain an ojundion to pre- 
vent Afiley from exhibiting? 

I never did bear of any proceedings atlaw. 

Were not Afllcys houſes very full? 

Several of his performers came and told we 
that they bad better houſes than we had—that 
E -- ap 
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they were better performers than we were, and 
were better liked by the public. 

your oath do'you 419” ca the bad buſineſs 
of 12 8 Daly to have ariſen from the publication 
of this Poem or not? 

Upon my oath, I believe the publication of 
this Poem, and the many paragraphs aſterwards, 
were the cauſe of it. 

Court. Did you ever read in any other newſ- 
paper except the The Dublin Evening N of, any 
other paragraph reflecting upon Mr. Daly? 

None that I could reeollect, my Lord. I have 
in other papers read criticiſms upon the per- 
formances, where one was praiſed, and another 
perhaps cenſured, but nothing ever pointed at 
Mr. Daly. 


Mr. Mathew Mara fined e by Coun- 


fellor Egan. | 
Pray Mr. Mara, had you any difference with 
Mr. Daly? | 
I had. | | 


What was the conſequence of it ? | 

I was removed from my ſituation of Boxkeeper. 

Do you recollect having any converſation with 
Mr. Magee, in the months of Jum and d July? 

I do. 

What was it ? | 

He called on me at my houſe in Cope-ſtreet, 
and ſaid he would hang Mr. Daly for the murder 
of the Billiard Marker, and afked me if I could 
give him any information reſpeQing the murder of 

the ſaid Billiard Marker. 1 

What anſwer did you make? 

I told him I could not. 


Why did Mr. Magee apply to you on bach a 
buſine 8? 


conclude 


RE > 
I conclude it was, that he knew J was at ya- 
riance with Mr. Daly, in conſequence of being 
dliſmiſſed from my fituation; and therefore he 
bude think me a proper ſubject to work upon for 


* 


is purpoſe. 


Had you any other converſation with Mr. 
Magee? | N 
I had, 


Where was it? . 5 

I' ſaw him one day in a coach on Donnybrook- 
road, he put his head out of the coach, and 
called to me, he then made me come into the 
coach, and drove me round Stephens green, dur- 
ing that time, declared again that he would han 
Mr. Daly far the murder of the Billiard Marker; 
and again aſked me for information on the ſubject. 

What anſwer did you make then? 

That I could give him no information as to 
ſuch a buſineſs. 5 1 
Pray had you at any other time any more con- 
verſation with Mr. John Magee? 

I had: 8 Z = 
Where was the third time)) 

I was going to ſee the Laugh Braugh Pleaſhura at 
Dunleary, and was met by Mr. Magee on the road, 
who again ſaid the ſame words—that he would 
hang Mr. Day for the murder of the ſaid Billiard 
Marker, and requeſted me to give him ſome infar- 
mation reſpecting the ſaid alledged murder, 

| What anſwer did yau make to him? 

Mr. Magee, ſaid I, if that's the point you want 
to eſtabliſh, you will be foiled in it, for, notwith- 


ſtanding J am at variance with Mr. Daly at preſent, 


my wife and I, can both prove on oath, if re- 
- quired, that the ſaid Billiard Marker dined with 
us fix weeks after the report of the ſaid murder, 
and was in as good health and ſpirits as we had 

known him for twelve years beſore. ” 
8 : Did | 


— 


- 39 1 ' | 
Did you tell Mr. Magee this at the firſt time you 


| had 1 the converſation with him? - 


No, it was at the laſt converſation 1 wag with 


bim. 


What day of the month was this? | 
It was the grand gala at Nualeary, the begin- 

ning of Auguſt. 
Council for Plaintiff 


Counſellor Egan —My Lord and Gentlemen of 
the Jury, pleaſe to take notice the publications 
relative to the murder of the Marker, were Auguſt 


' 25th, 1789, and the many ſubſequent paragraphs 


that appeared afterwards, muſt in a peculiar man- 
ner ſhew the malice of the defendant. 


Croſs-exammed. 


Are you acquainted with the receipts of the 
Theatre ? 


No, [ aſſiſt to take the accounts at night, that 


. 1s all. 


Mr. John Kennedy ſworn. 


Was you Treaſurer of the Theatre ? 

I was. 

When was you Treaſurer ? 

From 1780 to 1788. | | 

Did you hear of theſe publications in 7 he 
Dublin Evening, Poſt ? 

Yes, I heard of them conſtantly in England, 
where I was at the time they, were publiſhed. 

Were you ever witneſs to any riots . at he 
Theatre? 

I was very often —The people uſed to. cry out 
from the ler y—A clap for op ges The Man of 


Treland!—A groan for the Sham — groan ſor the 

Daſber] Out with the lights! Out with the lights? 

J have frequently, at t the riſque of my liſe, at- 
| tempted 
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tempte d to 0 thoſe riots. eſs aſter the ; 
po paragraphs, the moment the 


— of t 
doors were open, a number of diſorderly ill-look- 


ing fellows uſed to come into the gallery, armed 
with bludgeons, piſtols and ald ſwords. 
Wo did you imagine they meant oy the Man 
of Ireland? 

Mr. Magee moſt undoubtedly. 


Who did you ſuppoſe they n Sings by the Sham ? 


Mr. Francs Higgms.. 


Who did * they meant by tbe Nager: ; 


Mr. Daly. 
Did the receipts of the houſe. news or de- 
creaſe any time before theſe publications? 

From 1780 to 1789, previous to thoſe publica- 
tions, they increaſed ; aſter that period they de- 


creaſed. 


You know Mr. Ryder very well, what was he 


engaged for? 
He was engaged for 20l. per night, and ſome- 
times there was not ſo much in the houſe. 


Pray was the houſe diſmiſſed at any time that 


Mr. Ryder was to bave played? 
Yes, it happened twice, for want of company. 

What did you attribute that to. 

To the diſturbances in the Theatre, occaſioned 
by thoſe paragraphs. The company uſed often 
to withdraw their money, and go away; ſo much 
were they aſraid of the riots mentioned in theſe 

apers. 

Did you, when in England, find any difficulty 
in making engagements with performers to come 
over here? 

I did—I had been in the habits of making en- 
gagements in England for Mr. Daly for ſeveral 
years before, but never experienced any difficulty 
till the publication of this poem and the para- 
graphs. Mummers of performers whom I aſter- 


_ wards 


— > - ac 


(w? . 


_ wards applied to, told me they were afraid tq 
come over unleſs ſecured. Others, whom I wag 
in treaty with, dropped all thoughts of coming, 
as they ſaid they were deterred from coming to 
the Dublin Theatre, by the fear of being attacked 
by thoſe papers, and all imagined from thoſe 
repreſentations, that the Iriſh ſtage was fo reduced 
that it would be wrong to venture, 

Did any of them engage with you ? 
Very few; thoſe that did, demanded a greater 
ſalary than they « otherwiſe would have done. 


' Croſs-examined. 


You know Mr. Handy Pemberton ? 
I never ſaw him but once. 
When Miſs Farren came over, ſhe was eonſi- 
dered to bring good houſes ? 

Yes. : 

There were riots at that time, did ſhe ſuffer any 
bodily injury? 

No, butſhewas often greatly terrified and alarm- 
ed, and has repeatedly told me in herdreſſing- room, 
that ſhe was afraid to go upon the ſtage, and that 
if ſhe bad had any idea of ſuch diſturbances, ſhe 
would not have come over for ten times the ſum, 


- +; 3 . A on 
——_—_ — n FE 
— — 3 


, wt 


a — — . — 2 C a 
——— : 
——— —————— —— — "FEE" 2 


— 


Mr. James Heron fworn. 


Was you in the employment of Mr. Daly? 
I was for ſome years, as aſſiſtant — till 
about the 2oth of January laſt. | 
ans you now in Mr. Daly 8 n 
0 
When did you leave him? N 
The 20th of January laſt. 
Were the receipts of the Theatre paid into | 
our hands? 
They were, for the laſt three years. 
Did they 11.1 or decreaſe during that time? 
T bey 


a). 


They | encreaſed till the publicaticer: of thoſs 


paragraphs. 

Can you recollect the difference in the receipts 
of the winter before, and after the rennen of 
the Poem. 

When I leſt Mr. Dahy, and cloſeds my accounts, 
on the 2oth of January laſt, there was a deficiency 
on the face of my books of 17551. leſs in the re- 
ceipts of the Theatre fince it opened, in November, 
1789 than there was for. 25 ne time the pre- 
ceding year 

Do you attribute this very great deficiency or 
difference, of 1755 l. in the receipts of November, 


December, and January laſt to the influence of 


thoſe paragraphs on the minds of the public? 
I have every reaſon to think ſo. oh | 


Crofi-examined. 


Was there any principal performer, wach as 
Mrs. Siddons, the laſt ſeaſon, beginning 50 7 
Not that I know of. 


From November, 1789, to January 20, 1790, 


was there no performer of eminence? -'. : 

I really carinot tell—there were wany excellent 
performers. 

What time did Mr. Aft get his patent? 

I do not know. 

Had not Mr. Aftley performances at his Theatre, 
from November, 178g, to January 20, 1790? _ 

He was performing the N IRR not 
with the ſame ſucceſs? ? oY 


Cetin fre Jur. 
What was the reaſon, do you think of the thin 

neſs of the audiences, in 17890! nil. 

| Upon my oath, I believe it wis eming to the 

publications of Mr, Magee; I heard many * 


— and ſay they would not frequent the 
Theatre 


: S003 
"Theatre while Mr! Daly was Manager, in eoßſe⸗ 
quence of the very bad character given of him by 
Mr. Mages, in his newſpapers. 
Vou made up the account of the liſt ſenſor? 
I did to the 20th January, when there Was # 
deficiency 11755). to what there was at t the tome 
period the preceding year. 


© - Charles Pigot again . 


Proved that the riewfpapets entitled Mages | 
Weekly Packet, produced in court, wete'thoſe'de- 
livered into the Stamp Office by Amelia Freel, who 
uſually ſupplied che er re vue neu- 


gr | 


r. William Dawſon e by the Hon 
Counſellor Butler. 


Were you employed by Mr. Caly, to go to 
London and'other PR engage performers? | 
] was. 11 

Did you meet with any thing uncominon' 0 
unuſual in your laſt viſits to England? 

Yes, almoſt every performer of eminence aſked 
me-enormous fams for running the riſque of being 
libelled by Mr. Magee :—Mrs. Crawford would not 
accept ofꝰa Hundred Pounds J offered her in 
advance, and aſked me if I wanted to ſacrifice 

her, by letting her be abuſed in Mr. Magee s newſ. 
papers; ſue declared ſhe could not nor would not 
venture over whilſt thoſe publications were ſuſ- 
fered: I likewiſe experienced many diſappoint- 
ments in engagements which L bad depending 
with other performers, and with painters, dancers, 
and earpenterg;i.yho were all afraid to venture 
over to Dublin, from the character given o Mr. 
Hay and the Theatre, in Magee's Euening Pot: 
Mr. Borwilen' alſo; would not come on n en 
terms;: ibut raiſed: * nl 
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Do you think Mr. Daly credit was hurt in Eng- 


land by thoſe publications? 

Jam certain it was moſt materially, and thoſe 
facts I have now related, confirm it beyond a 
doubt. 

Do you think the receipts of the Theatre hürt 
by Mr. Magee's publications? 


I do; the receipts of the Theatre laſt winter 


were much worſe than I ever remember. 
Are you acquainted in Mr. Daly's family? 
Yes, Sir, and from my intimacy with Mr. Daly, 
I had many opportunities of ſeeing him oſten ren- 
dered almoſt incapable of attending to the buſineſs 
of the Theatre, or even his 'domeflic affairs, by 
the vexation and trouble of mind he was thrown 


into by the abuſive, and ſcandalous paragraphs 


publiſhed againſt him and his family; in ſhort, he 
was many times by the repetition and effect of 
theſe publications of Mr: Magee, almoſt reduced 
to a ſtate of diſtraction. 
Did you know of any riots that happened at 
the Theatre laſt ſummer and laſt winter? 
Les; after the publication of thoſe paragraphs, 
I was an eye and ear witneſs to many riots and 
tumults in the upper gallery. I am clearly of 
opinion that there were people ſent into the The- 
atre to diſturb the audience, and interrupt the 


rlormance. I have often ventured into the gal- 


1ery, at extreme hazard, to quell thoſe riots, and 
take out the offending perſons, who, I verily be- 
lieve, were hired on purpoſe to breed diſturb- 
ances, in hopes of ruining the Theatre. 


Queſtion from the Coutt. 


Can you be ſatisfied of this, ſo as to declare it 


on oath? 


My Lord, as fan as their declarations went, I 


can ſay fo. NG F declared, tbat they 
Wl 


di lk 5 


ed by the apprehenſions of thoſe diſturbances ; 
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( 36 ) 
wiſhed to frequent the Theatre, but were prevent- 


not being willing to endanger their ſafety, which 
from The Dublin Evening Foft they were taught to 
expect; therefore, Mr. Paly's loſs muſt have been 
very conſiderable, in conſequence of thoſe dil- 
turbances. 0 | 

Have you reaſon to attribute theſe riots to this 
publication ? 5 | 

Every reaſon in the world. The Theatre be- 


fore was peaceable and welL frequented ;—after 


they appeared, numbers ſaid, that Mr. Daly's 
Theatre ought not to be opened, as thoſe newſ- 
papers of Mr. Magee held him out as a rogue, a 
cheat, and murderer. | 

Do you believe that the word Daſher was meant 


for Mr. Daly? © | 


Yes—the rioters in the gallery would call out, 
a groan for the Sham, a groan for the Daſber, a 


clap for the Man of Ireland, out with the lights! 


Who did you underſtand was meant by the Mar 
of Ireland? gt 

Mr. Magee aſſumed tbat name in his own pub- 
lications. - 

Had you any converſation with Mr. Ryder in 
England, previous to his coming over about Mr. 
Daly? 15 8 

I had Mr. Ryder told me that he underſtood 
Mr. Daly was a ruined man, that he was confirm- 
ed in this opinion by various accounts received 


from Ireland, and by the publication of thoſe nu- 


merous train of circumſtances ſent into the world 
and diſperſed by the medium of The Dublin Even- 


ing Feſt. 


Croſs Examination. 


I think, Sir, you ſaid, that the mob in the gal- 
lery called out, a groan for the Sham Squire, a 
| clap 


( NF ) 


clap for the Man of Irelond, which you apply to 
Mr. Magee ? 

I beg your pardon, Sir, I never did—he ap- 
plied it to himſelf in his eee don't 


know that an . elſe did. 
Well, you Ay there was a groan for the Sham 
*Squire, a clap for the Man of Ireland, and a groan 
for the Doster, which you apply to Mr. Daly. 
Whom do you conſider they meant by the Shan 
Squire? 
Mr. Francis Higgins. 
Is Mr. Higgins proprietor of any paper? 
I do not know. 

Is he proprietor of The Freeman? s qi 5 

I have heard fo. 

Do you believe it? 

I cannot believe what I do not know to a cer- 
tainty, I can only ſay I have heard ſo. 

Have you read The Freeman's Journal: ? 

Some times. | 

Has there not been the ſame conſtant ſeries of re- 
crimination between Mr. Higgins and Mr. Magee ? 

I have ſeen daſhes on each fide. 

Is there-not a very particular i intimacy between 
Mr. Daly and Mr. Higgins Have they nat a very 
great frlendſhip for each other? 

Havel a right, my Lord, to anſwer that queſtjon? 

Court. No; T muſt object to that queſtion—I 
think it wrong to endeavour to involve this cauſe 
in any party or prejudice—beſides I myſt object 
to a croſs-examination which leads to introduce 
other perſons not in this cauſe, and connect them 
in the preſent queſtion, _ 

Counſel for Defendant. Do you believe yourſelf 
that there was any particnlar intimacy between 
Mr. Daly and Mr. Higgins? 

Sir, I know of no particular i intimacy between 

. | Ir 
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| ( 98 1 
Mr. Daly and Mr. Higgins, any more than between 
you and the many gentlemen who are round you. 

Court. You have anſwered very properly and 
clearly. 

There 18 a friendſhip between them? 

The ſame ſort of friendſhip that fubſiſts be- 
tween man and man. No particular friendſhip. 

\ You ſtill believe there is a friendſhip? 

I have anſwered you Sir. 


Court, to the Defendant's Counſel. 


I am willing to give you as much room as poſ- 
fible, ſuppoſe the The Freeman's Journal abuſed 
Mr. Magee, do you urge this as a mark of ſpleen 
againſt Mr. Daly, or in extenuation of the de- 
fendant? 

My Lord, we only wiſh to ſhew there has been 

abuſe on both ſides. | 

Curt. But this has nothing to do with the 
preſent cauſe, nothing appears againſt Mr. Daly. 

Counſel for Defendant, Have you read this 
merry poem? 

I have read it: —in this merry libel, Mr. Daly 
is called a rogue, a gambler, and many other 
odious appellations. | | 

Do you believe that in conſequence of the pub- 


lication of t the poem, Mr. Daly has been in- 


Jured* ? 
Yes, becauſe he 1s there called a gambler, and 
as ſelling his perſon for money. I do believe that 


| libel has done Mr. Daly great injury. 


Do you belive that a great many in the gallery 
ever heard of this poem? 

The gallery is a very ſmall one, but when the 
riots were there, amongſt other inflamatory ex- 
preſſions * called Mr. De a carrier pigeon. 

J never 


| 1 
I never heard that attributed to Mr. Daly before 
the publication of this libel. | : | 
Counſel for the Plaintiff. 
My Lord, and Gentlemen of the Jury, we reſt 
the caſe on the part of the plaintiff. 
Charles O'Neil, Eſq.—Counſel for the Defendant, | | 


Then roſe, and in a very forcible manner, en- 
deavoured to impreſs the idea of his Client's not 
being obliged to anſwer any publication, but that 
ſtated in the declaration, and which he contended 
bad no more reference to a libel, than the ballad 
ot Chevy Chace had. He called the fragment on 
which the declaration was ſounded, a harmleſs 
merry Poem. As to libels the Jury were the judges 
of fact, they were alſo, he ſaid, judges of law, if 
they would take it upon them, notwithſtanding 
what had been aſſerted to the contrary. That he 
could take upon him to ſay, there was not one inu- 
endo which could be applied to the Plaintiff. He 
did think that the Defendant had made an inſamous 
uſe of his paper, but then there had been as great 
abuſe thrown out againſt him in another paper. 

Counſellor O' Netl then proceeded to call evidence 
on the part of the Defendant. 


Mr. William Gilbert, ſworn. 


22 father-in-law to Mr. Magee? 

am. 5 | 
Pray are you of opinion, that Mr. Magee has at 

any time before or after the publication of this 

Poem, been any way unſettled in his mind? 
Yes, I do think ſo. | 

From what time? 

About 


„ 
About the month of March, 1789, when Mrs. | 
| Magee died, he appeared to be unſettled as to the 
fate of his mind. He ſeemed to negle& his bu- 
fineſs, and left it to the care of clerks and ſhop- 
keepers, who did not pay proper attention to his 
aflairs, by which means he ſuſtained conſiderable 
loſs. 

How ſoon after that Was he taken into con- 
finement ? | | 

Some time in the beginning of June, 1789, he | 
was taken and ca to a Bailiff's houſe in 
High-ſtreet, to which he afterwards gave bail. 

What effect had this upon his mmd? _ 

So much as to incapacitate him from attending 
any kind of buſineſs, which he was obliged to 
commit to the care of his clerks. | 

If the people who. conducted his buſineſs had a 
mind, might not they have put any thing into his 
paper without his knowledge ? 209 

Yes—he had not it in his power to revent 
them.—In Nevember he was admitted to bail, in 
the ſame month he was again taken up, ad oe | 
mitted a cloſe priſoner in the New-Priſon till the 
December following, when he was bailed ;—he 
was then taken up at the ſuit of Mr. Daly and 
Mr. Higgins, in order to give bail at bar. 

Do you know whether Mr. Daly could bave 
brought on this trial before? | 

He had been ſerved with notice twice; be bad 
notice of trial laſt Febmuar | 

What effect had his 3 upon his mind?ꝰ 

A very ſevere effect upon his mind and conſti- 
tution. 

What effect had it upon his buſineſs? 

From very great buſineſs which he had in the 
Lottery line, he had very little buſineſs; particu- 
larly the laſt Lottery, from not 218 able to pay 
attention to it. 


His 


. 

His clerks you think impoſed upon him? 

They certainly did. 

It is faid Mr. Magee abuſed Mr. Daly, do you 
know of any recrimination ? 

I cannot fay with reſpe& to Mr. Daly, but 1. can 
as to the Freeman's Journal. 

Do you remember to have ſeen any abuſe 1 in the 
Freeman's Journal F © 

Ves, I have ſeen abuſe of Mr. Magn: in that 

"Ip 

" Ds If you bring the charge to Mr. Day, 
you make it evidence? 

My Lord, I can't fay any thing as to that. 


Croſs-examined by Counſellor F lemming. 


Jou ſay Mr. Magee has been confined in the 
New-Priſon, was it at the ſuit of Mr. Daly? 

It was. 

Will you take upon you to ſay upon your oath, 
that Mr. Magee is at preſent in confinement, at 
the ſuit of Mr. Daly. 

I will. 

My Lord, and Gentlemen of the 3 the evi- 
dence ſays, he will declare upon oath, that Mr. 
Magee 1 is confined at the ſuit of Mr. Da/ 

Court. Hold, I think it my duty to — the evi- 
dence right; Mr. Gilbert, you are 1n a very great 
error. Mr. Magee is at preſent, and has been for 

- ſome time confined for a contempt of this Court, 
and if he was free from the charge now alledged 
againſt him, he muſt return to the New Priſon 
till the ſentence pronounced againſt him for that 
contempt is compleated. 

Eray did not Mr. Magee advertiſe, that he 
could give bail to the amount of half a million of 
money? 

I do not recollect ſeeing any ſuch advertiſement. 

Do you believe there was any ſuch advertiſement. 

1 do not believe there was any ſuch advertiſement. 

Have 
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Have you ever read any paragraphs in The 
Dublin Evening Paſt, reflecting on _ ne of 
Mr. Daly? 

No, I never did. 5 

Did you ever hear of any ſuch paragraphe * 

No, I never did. 

Do you really on your cath] believe there were 
not any paragraphs in The Dublin Evening Fyſt, 
reprobating Mr. Daly in the moſt abuſive terms ? 


I do not know that there ever was any thing tb 


traduce the character of Mr. Daly i in The Dublin 
Evening Fpſt. 


Pray, do not you believe, that if thoſe libelous | 


publications had not appeared in his papers, he 
might have remained unmoleſted in his attentions 
to his buſineſs? | 
No, I do not: | 

My Lord, and Gentlemen of the Jury—aſter 


the paragraphs you have' heard read, and which 


the witneſs was preſent at; he poſitively ſwears 
there was not any paragraph reflecting on Mr. 
Daly in The Dublin Evening Fyſt! after ſuch a de- 
claration, I do not think, it necellary to aſk him 
any further queſtions. | 


George Ponſonby, Eſq. Counſel 7 the Defendant, 
Then roſe, and with great force and ingenuity, 


defended the cauſe of his chent;—with extra- 


ordinary ability he commented on the libel ſet 
forth in the declaration, which he read line by 
line, with the inuendos in explanation ;—theſe he 


endeavoured to place in the moſt ludicrous point 


of view, in order to eſtabliſn the harmleſſneſs of 
the Poem on which the damages were laid. He 
obſerved to the Jury that it was abſolutely ne- 
ceſſary for them to believe thoſe inuendos applied 
to Mr. Daly. He ridiculed the image of Cupid 


being introduced as the meſſenger, that by the Cam- 


brian 


„ . 
Brian ſhore could not be meant Great-Britain, EE 
the inuendo explained. — He has ſeen a number of 


Mlanageries, but never had been fo fortunate as 


to meet with a Carrier Pigeon — nor could he com- 
preliend how Wolf Dogs could, as deſcribed in 
the Poem, mount into the air to ſtop the progreſs 
of the Carrier Pigeon —in ſhort, there could be 
nothing libellous in the Poem. „ Mo 
As to the ſubſequent publications, which bad 
been given in aggravation, to ſhew the malice of 
the Defendant, had not been able to find a 
caſe, except Efpmaſſe's Caſes, which could warrant 
going into evidence on that point—that there had 
been the evidence of upwards of twenty newl- 
papers gone into, but not one of thoſe newſpapers 
were ſet out in the declaration. bo 
That no Jury ought to give damages upon the 
ſubſequent libels, but upon the Poem ſet forth 
in the declaration only ought they to find. That 
if the Plaintiff thoughe himfelf injured by thoſe 
ſubſequent publications, he might bring Kparate 
actions upon each, or they might be all joined 
in one action; - then the defendant would know 
what he had to prepare againſt, and defend him- 
ſelf accordingly. oh „„ 
He then adverted to the fituation of the De- 
fendant, who had been long in confinement, 
and ſuffered very confiderably; he had been 
almoſt deprived of his underſtanding, his health 
much impaired, his fortune impoveriſhed, and 
his buſineſs, as Lottery-ofhce-keeper and Prin- 
ter, greatly neglected, which he ſuppoſed would 
be compenſation enough ſor any matter of this 
kind, and appealed to the Jury if they were 


in ſuch a ſituation, if they would not think ſo;— _ 


that he imagined Mr. Dalys beſt mode would 
have been, when he found bis charaQter attacked, 
inſtead of bringing an action, to have reforted to 
his innocence, his beſt ſhield, as the public ſoon 
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forget any little reflections which are occaltonally 
thrown out againſt any man's character. 13 

That tho? evidence had been produced to prove 
that the receipts of the Theatre were leſſened ſe- 
veral thouſand pounds, yet it could not be proved 
that ſuch deficiency aroſe ſrom the publication of 
this little Poem only, but that they were obliged 
to have recourſe to ſubſequent publications to 
prove the damages ſuſtained, which ſhould not be 
admitted. That Mr. King brought good houſes, 
as did Miſs Farren, Mrs. Abington, and Mr. 
Lewis; that whenever good performers appeared 
there would be good houſes, notwithſtanding the 
publieations of the 28th of May, 1789. | 

He then with great eloquence addreſſed the 
Gentlemen of the Jury, reſpecting the damages 
they were to find —If they did not think the pub- 
lication of the Poem of the 28th of May, 1789, 
a libel, and if they did not think thoſe inuendos 
applied to Mr. Daly, oy could not find any da- 
mages :—if they were © Fart that the ſubſe- 
quent publications were libels, they could not 
bring them into the preſent caſe, as they had not 
been ſtated in the declaration. OL 


| * That in meaſuring what the Plaintiff had fuf- 


ſered, they were to conſider the ſituation of his 
client, and the injuries he had ſuſtained from con- 
finement, independent of the torrent of abuſe 
thrown out againſt him in the Freeman's Journal, 
for which he ſought no redreſs; that they had 
heard all the evidence which had been adduced 
on the part of the plaintiff—they had alſo heard 
one on the part of the Defendant. 

That they could giveno damages but on account 


of what was tated in the declaration; therefore, 
if oy thought that in conſequence of the Poem 


publiſhed on the 28th of May, 1789, the Plaintiff 
had ſuſtained any injury, in that caſe only, 
| | they 


— — 


(4) 
they were to' find for the Plaintiff—but if they 
were ſatisfied thoſe inuendos were not appli- 


cable to Mr. Daly, and that he had not ſuſtained 


thoſe damages laid in the declaration, then thej 
would acquit his client.—He then concluded 

very eloquent and elegant ſpeech, of conſiderable 
length, which did him great honour, with ex- 
Preſſing his being certain they would find a verdict 
6•2ß THT: ny 


John Philpot Curran, Eſq. Caunſel-for. the Plaintiff 


at a tinie when the Court, Counſel and Jury. are 
alike exhauſted, I labour under circumſtances" of 
peculiar diſadyantäge; I feel, however, the ſub- 
ject to be too important, as well in regard to the 
intereſts of my client, as the honour of my country, 
and the ſafety of gur conſtitution, to ſuffer any 
motives of perſonal conſideration - to | operate 


againſt what I owe to the cauſe of 'my client, and 


the juſtice of this honourable Court. "42 
Gentlemen of the Jury, before I would direct 
your attention to the wrongs which the Plaintiff 
has ſuſtained, permit me to ſay, that it is a ver 
extraordinary, and à very unagcountable condu 
in the Defendant, when he has not denied the pub- 
lication of a defamatory and malicious libel, to 
combat the introducing of evidence, which has 
for its object the proof of ſuch defamation, and the 
eſtabliſhment of ſuch 'malice—and 1 will take the 
liberty to add, that it is illegal, as well as pre- 
poſterous, when he has already pleaded the gene- 
ral iſſue, to come into this honourable Court, and 
controvert, by his Counſel, every material cir- 
cumſtance which looks towards a 
es uc 
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Such a conduct on the part of the Deſendant, 
is as little! excuſeable in point of reaſon, as the 
bold allegation by his Counſel is tenable in point 
of law: in truth, if the poſition. attempted to 
be laid down by them, was ſanctioned as law 
by the adjucation of the Court, only ſee how 
miſchievous, and abſurd would be the conſe- 
quences Either you muſt acquit the Defendant 
generally, ſays the ingenuity of the Lawyer, or 
you muſt find the application of every inuendo 
e. frivolous in itſelf, or however irrelevant 


do the merits. Why, Gentlemen, a poſition which 
| dle io lau, ſor 

the maxims of the law are the deductions of our 
reaſon. If ſuch arguments were this day to pre- 

vail, and the authority of the Court was to lend 


is againſt reaſon, cannot be agreea 


9 


a ſanction to the aſſeverations of Counſel; trial 
would be unneceſſary, and a verdict impolüble: 
Calumny would, with gigantic ſtrides, ſtalk over 


the country with impunity, and the ſpirit of re- 


tributive juſtice would be evaded. Let the crafty 
calumniator, Hirnen the fulneſs of his ven- 


geance; but aſter he has accompliſhed his object, 


y poiſoning the quiet of a man's mind, blaſting 


his hopourable name, ruining his property, and 


alienating his friendſhips, let him interlard the 


deadly publication with a few innocent inexplicable 
inuendos, and if the law really be as it is juſt now 


laid down, his Counſel may riſe with confidence, in 
this honourable Court, and ſay, © Gentlemen of the 
15 Jury, either find the inuendos in every parti- 
fuch a caſe would be the ſafeguard of integrity, or 
where the terror todefamation, if the libeller could 
: dark complexion of his iniquities, under 
the protection of our laws? 


thus pork with your underſtandings, or wipe 
away the 


ar, or acquit generally my client.” Where in 


But, 


ks 


hy 


hy 


| ( 47 ) 
But Gentlemen, the fact is not fo, I will aſſert, 


fearleſs of contradiction, that the law is the re- 


verſe. I ſpeak under the ſuperintendance and 
controul of the court, if I miſtake the law, I 
ſtand before a Judge who knows the law, and 
will contradjR me, if 1 ſtate any thing to be law, 
which js not ſo, let my Client pay the price of my 
temerity—by you, Geatlemen of the Jury, finding 
a yerdict in favour of the Defendant. 

Gentlemen, you have been impannelled as 
Jurors, for the purpoſe of trying the iſſue which 


bas been joined in this caſe, The iſſue which 
you are to try, is a general iſſue, and the language 


of the law is, that where there is a general iſſue, 
it comprehends not only every averment in the 
declaration, but alſo every material and ſubſtan- 
tial ayerment neceſſary to ſupport the Plaintiff's 
action. I fay this, Gentlemen, to anſwer the af- 
ſertions of ſome of the learned counſel for the 


Defendant. It has been ſaid, if you do not find 


every inuendo applicable to the plaintilf, that then 
you ought to find againſt the Plaintiff. To W 1 


anſwer, the law is not ſo—it is the reverſe 


One argument which has been relied upon is, : 
that the cauſe of the Plaintiff's action muſt be 


_ expreſſed upon the record, that the Defendant 


might have notice upon what ground to defend 


himſelf upon the iſſue joined, but in point of law, 


Gentlemen, whatever evidence is juſt and proper 
muſt go to the Jury, that they may judge of the 
damage and injury ſuſtained by the plaintiff. This 
Point I challenge any lawyer to contravene. 

Now, Gentlemen of the Jury, what is the 
cauſe of action in this caſe. * The Plaintiff ſtates 


| himſelf to be a man of unblemiſhed reputation, 


that he is in a public profeſſion—as Manager of 
the Theatre AT that he has ſuffered very ma- 


terial CORE y a falſe, ſcandalous, and malicious 
libel 
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bel publiſhed againſt him, tending to deprive him 
of the means of making an honourable and re- 
ſpectable proviſion for himſelf and family. Here 
the accuſation of malice is particularly ſet out 
upon the record. The Defendant' ſeems to me 


to have had full and ſufficient notice to defend 


bimſelf. The point was fully in ilſue, and he was 
well apprized of every circumſtance- | 
Gentlemen of the Jury, the Defendant has not 
denied the malevolent purpoſe of the publication. 
Ineed not now go into all the parts of the decla- 
ration, 'many of them are mere words of courſe, 
but it does ſtate moſt clearly, the nialicious purpoſes 
of faid paragraphs; and perhaps there was as 
much alice as ever entered into the heart of any 
one man, or that 6ne man could conceive againft 
another. He muſt have been actuated by the de- 


| Hberate diabolical purpoſe of violating every law 


of ſociety; every tic human and divine. One of 
the laws of the Decalogue, written with the finger 
of Omniſcience upon the breaſt of every honett 


man, is —““ THrou 8HALT NOT BEAR FALSE WII. 


4 „* — 


NESS AGAINST THY NxIGHROUR.“ 
One of the charges of the Plaintiff i is, that the 
faid John Magee, Printer and Proprietor ' of ' The 
Dublin Evening Ff, did publiſh ſaid libel with 
the purpoſe of injuring the ſaid Richard Daly, as 
e. ITS the Theatre Royal, by holding him 
out as an infamous cheat, making him appear ri- 
diculous to ſociety, and injuring his credit, by 
repreſenting him to be in danger of a gaol. The 
declaration having ſtated the malicious intent of the 
libel, concludes with the averments, that in con- 
ſequence of faid libel, the Plaintiff has been da- 
maged and injured in his good name and reputa- 
tion, that thoſe perſons with whom he was in the 
habits of friendſhip, refuſed all intercourſe with 
bim ſince the ſaid TINS, and that the re- 
ceipts 


(49) 


ceipts of his Theatre have been materially lefletied; 
and the Theatre has not been ſo much frequented 


zs it uſed to be in conſequence of the ſaid libel. 


Gentlemen of the Jury, give me leave to ſay, 
here is a cauſe of action, and where the reputa- 
tion of a man is taken away by the publication 
of a falſe malicious libel; a Jury will aſſeſs da- 
mages according to the value of the character 
loſt. . Ph: | _ 
Having proceeded thus far, permit me Gentle- 
men, to requeſt your attention to one of the moſt 
ſerious and important points that ever came before 
a Jury. I am to beg you will on the preſent oc- 
caſion, diveſt yourſelves of all prepoſſeſſions, and 
calmly and impartially draw the line, the golden 
mean, between the Liberty and Luentiouſneſs of the 
the Preſs. The Defendant himſelf complains, 
that he was greatly injured by defamatory publi- 
cations againſt him, what then muſt the Plaintiff 
have ſuffered! It is time indeed, Gentlemen, to 
put a ſtop to evils which every day cry aloud for 
redreſs, to check the growth of that licentiouſneſs, 
which leaves every honeſt man inthe power of a 
worſe than midnight aſſaſſin. It is by ſuch means 
alone you can ſecure that invaluable treaſure, the 
Liberty of the Preſs, the great bulwark of our 
conſtitution, For, as the Freedom of the Preſs is the 
great guard of public Liberty, ſo ought we be watch- 
ſul that it is not made an engine of by wicked and 
dangerous men, to ſubvert and overturn that con- 
{titution, which it was deſigned to cheriſh and 
protect. ? | | 
The Freedom of the Preſs is our beſt and ſaſeſt 
guard, it is the only ſure means to preſerve to us 
thoſe ineſtimable privileges bequeathed by our an- 
ceſtors. The Liberty of the Freſs is one of the 
greateſt bleſſings in the hands of an honeft man; 
how careful ought we then to be in our endeavours 
nas | We 


( 80 ) 

to preſerve its purity. Give me leave to tell you, 
Gentlemen of the Jury, when the Preſs is de- 
graded, when it becomes the vehicle of calumny 
and licentiouſneſs, it is your province, it is your 
duty, as guaraans of the Confiitution, to eurb its 
exceſſes, and lop of its exuberances. | 
Let it not be ſaid, that a Jury of I5:/h Subjects 
upon their oaths, would not in a caſe fo plain as 
this, find a verdict for the Plaintiff. No, Gentlemen, 
ſucha conduct would be to hold out encouragement 
to the libeller. A man who libels another, may 
juſtly be conſidered as an aſſaſſin, he is a more 
public delinquent, than the villain who liſts his 
knife againſt an indrvidual. The wretch who ſtabs 
you at the corner of the ſtteet, is leſs dangerous 
to ſociety, than the- /ibe/ler who diſturbs the peace 
of a whole community. Toi i 

If you wiſh to extirpate the Liberty of the 
| Preſs, what more effectual method could be de- 
viſed, than by giving countenance to its licenti- 
ouſneſs, until it became a public nuiſance ? -Sup- 
poſe this to be the caſe, what would be the lan- 
guage of our legiſlature ?—Is there a ſenator who 
would not rather aſſent to the total ſuppfeſſion of 
its liberty, than that it ſhould owe its exiſtence to, 
ſuch monſtrous perverſion. With juſtice would 
they ſay, better to ſuppreſs the Freedom of the 
Preſs altogether, than permit the publication of 
libels, which deftroy the peace, the happineſs, the 
welfare of ſociety. If you do not with to encreaſe 
the number of thoſe envenomed ſhafts of. malice, 
thoſe libels ſo diſgraceful to humanity, put a ſtop 
to them in the firſt inſtance, your duty to God and 
man point out the neceffity ! The honeſt citizen 
may then once more lay down in ſecurity, and 
enjoy his peaceful ſlumbers undiſturbed, without the 
reflection of waking in the morning with the hor- 
rors of being held forth in ſome popular newſpaper, 

| | | an 


PRE 
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nàan innocent victim of unprovoked malice, and 


diabolical revenge! Ages yet unborn will revere 
your determination, which ſecures the deareft and 
moſt invaluable bleſſing of life! A good name!. 

No man of common ſenſe can fay, that the in- 
nendos in this Poem do not apply to the Plain. 
tiff, and the evidence in this caſe have proved, that 
Mr. Magee was the Printer and Publiſher of this 
libel in the The Dublin Evening ff. The ſact has 
been brought home to the Defendant. In this 
caſe there is a general iſſue, and it would be ridi- 
culous to ſay, that a Jury is obliged to find «// the 
inuendos in the libel to apply to the Plaintiff. If 
this was to be admitted, then a libeller would 
have nothing to do but to introduce ſome character 
into a libel, which had no exiſtence, and then be- 
cauſe all the inuendos do not apply to 1 Plaintiff, 5 
be could not therefore recover. 

The Gentlemen on the other other fide have 
ſaid, © that you are to confine. yourſelves to the 
« conſideration of the libel ſer out upon the re- 
cord. - One anſwer muſt be concluſive as to 
that point, which is, that if the conſideration of 
ſubſequent publications to ſhew the malice exiſt- 
ing, it the going into the evidence of the ſubſe- 
quent publications ſhould be held to be againſt tbe 
law of the land, after that point has been put into 

a courſe of legal inveſtigation; then, Gentlemen, 
the verdict which you ſhall give, would be anul- 
lity and ſet aſide. If the Court has er red in point 
of law, a bill of exceptions may be taken. I 

appeal to the Court, if dern 1 have 0 be not 
law. 

Gentlemen of the Jury, you will find your ver- 
dict upon the evidence which you have heard this 
day. It bad been ſaid by the Counſel for the De- 
ſendant, that he was taken by ſurpriſe. I on! 
was ſurpriſed to heax that objection. made by his 
| H | learned 


he was taken by ſurpriſe! 
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learned Counſel. Give me leave to ſay, that it 


is confirmed law in Weftminfler Hall, as well as in 


the Courts of Ireland, that in the caſe of an action 
for libellous words, you may go into other evidence 
to prove the malice. In ſuch a fituation, what 
would you ſay to the murderer, who, in order to 
evade the law, would plead—There is but a ſingle 
wound ſtated upon the record, which it is averred 
occaſioned the death of the deceaſed—it is im- 
poſſible to aſcertain this With repeated flabs I co- 
vered his body with deadly wounds—then who can 


 ſay—wuicn brought forth the laſt groan from the 


heart of the deceaſed ! ! !” ; #5; 

In the preſent fimilar caſe of a murderer of 
character, evidence may he adduced to ſhew the 
malice of the Defendant. Has not Mr. ee, in 
The Dublin Evening Þoft, in direct contradiction to 
repeated poſitive information, moſt cruelly, and 
wickedly charged the Plaintiff with the murder of 
the Billiard Marker ?—In another paragraph did 
he not, in purſuance of his inſernal purpoſe, ſay, 
that the ghoſt of the ſuppoſed murdered man 
haunted the dwelling-houſe of the alledged mur- 
derer, terrifying the innocent virtuous wiſe of the 
accuſed 'party, the mother of a numerous and 
beautiful - family of children, who were afraid to 
ſtir out of their rooms after: dark, leſt they ſhould 


meet the ghoſt of this ſuppoſed victim? and ſhall 


it now be ſaid that this diabolical diſturber of the 
2 of families, whoſe rancour of heart has made 
im thus bold, ſhall be admitted to plead, that 


* 


We have proved the malice of the offender by 


the work of his own hands.—All mankind will 


ſee the extent of his unprovoked malice. —Gey- 
tlemen of the Jury, three letters have been given 
jn evidence and proved to be in the hand writing 
of Mr. Magee. Good God! could it be be be- 
V 1 lieved 


Em FT —- 

lieved, without ſuch poſitive evidence as has been 
produced, that at the preſent enlightened period, 
there cold be ſuch a wretch exiſting!!! Not 
content to blaſt his character by a repetition of 
wicked paragraphs for ſeveral months—Not ſa- 
tisfied with holding him up an object of horror, 
and in conſequence. endeavouring to deprive him 
of every reſpectable connexion in ſociety—His 
rage not glutted with hunting him from Dublin to 
diſtant parts of the kingdom—to complete his 
ruin, he adds one ſtroke to finiſh his character 
He purſues the Plaintift—even into the private re- 
ceſſes of that ſandtuary where the worſt and moſt 
abandoned of mankind—the eln and the mur- 
derer ſhould ſeek for peace, if peace were any 
Where to be had—7n: the boſom of an amiable wife: 
This conſolation Mr. Magee had the inhumanity to 
endeavour to deprive him of—by. repreſenting. 
him as a murderer, and abandoned miſcreant.— 
Inſtead of the careſſes of ſeven or eight children; 
who had been taught to look up to him with duty 
and affection, Mr. Magee ſtrives to implant in 
their tender minds the abhorrence due to a cri- 
minal! _— x e 

Vou have heard, Gentlemen, the letter Mr. 
Magee wrote to Mrs. Daly, in the abſence of her 
huſband.— Can any circumſtance parallel the atro- 
city of it. Why was that letter addreſſed to her? 
Nothing could be imputed to her—ſhe did not of- 
fend Mr. Magee—ſhe is the virtuous mother of a 
numerous family of children, free from reproach 
of any kind, reſpected, admired and beloved! 
Will any man be bold enough to ſay, he may, 
with impunity, deſtroy the private peace of ſuch 


a mother, ſurrounded by a groupe of young and 


innocent children?—Youcan haveno doubt upon 
your minds of the intentions of the Defendant—a 
_ - witneſs has proved it to be the hand writing of Mr. 
oe | Magee ; 


n. 
Magee: two other letters written to Mrs. Efeu 
at Cork, with a ſimilar wicked purpoſe, alſo 


proved to be the writing of Mr. Magee, corrobo- 
rate and ſtrengthen his guilt. e has not produced 


the leaſt evidence to contradict thoſe letters, or to 
juſtiſy tom i BO? 
It has been ſtated, that the Defendant has been 
impriſoned, and that his buſineſs has been injured 
thereby, but this is no compenſation to the Plain- 


tiff for the injury he has ſuſtained. If one man 


murders another, the length of the impriſonment 
of the criminal is never conſidered. The Defen- 
dant's impriſonment was in conſequence of his 
crimes, it is no compenſation to the Plaintiff. 


Impriſonment may be an atonement ſor public in- 


jury, but can be no retribution to an individual. 
Let me now, Gentlemen, make a few obferva- 


tions as to the guanium of damages. It has been 


ſtated to you as law, that you can give no da- 


mages but for what directly appears on the decla- 


ration.ä— But Gentlemen, it is not ſo. The law of 


this country is, that in all caſes of actions for 
ſcandalous words, you may give evidenee not only 


of the words ſpoken, but alſo of the injury ſuf- 


tained, and the plaintiff is entitled to damages 
from this evidence. It has been alledged, that 


the Defendant ſuffered by his impriſonment. But 
what injury has been ſuſtained by the plaintiff, in 


being repreſented as aſſociating with gamblers, 


and held out as a miſcreant, an object of ſeorn to 
the world! 21 „ 
Gentlemen of the Jury, you will judge with 


what degree of malevolence the Defendant has 


traduced his character. His own letters to the 


u iſe of the Plaintiff and to Mrs. Elen will bear 


teſtimony. He bad leiſure to write thoſe letters 


tho? in confinement, and at the very time of thoſe 


abuſive publications in his newſpapers. Evidence 
has 


( s ) 


has been laid before you, that in three motiths 
only the Plaintiff ſuſtained an injury of 17 550 
owing to thoſe publications. 

Gentlemen of the Jury, you will find your: ver- 
dict upon the evidence which has been given in 
this caſe.— Vour iſſue is, to try whether the De- 
ſendant did publiſh this libel, or not. If you find 

be has not, you will ſay ſo, if you believe that 
he did publiſh this libel, then you will take into 
_ conſideration what damage the plaintiff has ſuſ- 
tained: You have had evidence of the actual 

loſs he has ſuffered. * dy | 

I have but a few words more to ſay. -—Gende 
men of the Jury, by the verdict you will give this 
day, you will hold out to the community in what 
light a Jury of the City of Dublin value a good 
character. 1 has been made a public cauſe— 
much depends upon it. Your verdict, no doubt, 
will eftablith, how far a good character in life is 
to be held ſacred, and according to the damages 
you give, others in future may be deterred, from 
the Defendant's example. 


. Loxp CLoxMEL. 
« Gentlemen of the Jury, 


« ]n this caſe the counſel on both ſides have ſo 
ſully ſpoken to evidence, that little remains for 
me to add; Gentlemen, This is an action on the 
caſe, in which Richard Daly, Manager of the Thea- 
tre Royal of Dublin and Cork, is the Plaintif, 
and Jobn Magee, Printer, Defendant, for a libel 
publiſhed in a newſpaper called The Dublin Even- 
ing oft of the 28th of May, 1789; of which ſaid 
newſpaper, ſaid John Magee is the Printer. No 
ſpeciſic damages are laid in the declaration. The 
caſe turns upon this point, whether this publica- 
tion was A LIBEL, OR NOT ?—This is a caſe 

| peculiarly 


„ 
peculiarly the province of the Jury to deter- 
mine; it is your verdi&t and not mine. The 
Court will tell you what the law is, you will find 
upon the fat. The Court has nothing to do as to 
the credit of witneſſes, you are the only judges 
of that: | | | tn 

«* As ſoon as I have gone thro' the evidence 
which has been given in the caſe, - I ſhall then 
make ſome obſervations on the objections which 
have been made as to the point of law in this caſe. 

In ſupport of this declaration, the firſt evi- 
dence was, Mr. Charles Efe, Secretary to the 
Commiſſioners of the Stamp-Office; he proved 
two affidavits made by the Defendant—that he is 
the ſole proprietor and publiſher of The Dublin 
Evening Poft and Magee's Weekly Facket: 

c The next witneſs was Sir Frederick Flood, he 


proved that one of the affidavits was ſworn be- 


fore him, by John Magee—In this affidavit, Magee 
twore, he was the ſo/e Proprietor of the newf- 

apers, called The Dublm Evening Fyſt, and Magee's 
Weekly Packet; this affidavit bears date the 28th of 
January, 1785. Ly | | 

« 'The next witneſs was Charles Pigot, he ſays, 
be is Aſſiſtant to the Regiſter. of the Adyertiſe- 
ments in newſpapers; .he proves, that there is 


regularly delivered into the Stamp-Office, by a 


perſon of the name Amelia Free/, one of each 


publication of every newſpaper. Pigot proves 
the delivery of The Dublin Evenizg Ibſt, down fo 
ſo late as Saturday laſt. He proves The Dublin 


Evening Fofi of the 28th of May, 1789, to be 
one of the papers fo delivered into the Regiſter's 
Office in the Stamp- Office. £ 0 
Mr. Robett Hitchcock, Deputy Manager of the 
Theatre Royal, was next examined. He fays he 
bas been with Mr. Daly as Prompter, and Deputy 
Manager, ſince the year 1781—that the Dublin 
2 Theatre, 


oy ) 
Theatre, at the time he came over from England, 
was in great diſrepute, owing, he ſuppoſes, 
to bad actors, and bad management; that from 
that period, to the month of May, 1789, the 
Theatre progreſſively improved and flouriſhed; 


which he attributed to the exertions of Mr. Daly; 


that the receipts encreaſed every year, and that 
previous to the appearance of the poem, ſtated 
in the declaration, there was every reaſonable 
proſpect of its future ſucceſs. Upon being aſked 
3f he read the poem, he anſwered he bad; he 
was then aſked, who was meant by the words 
Young Roſcius, and Ricardo, he replied Mr. Daly. 
This witneſs farther ſays, that aſter the publica- 
tion, the recejpts of the Theatre decreaſed very 
much, which he principally attributed to this 
publication—that the ſubſequent paragraphs had 
a very viſible effect upon the Plaintiff; the agita- 
tion oſ his mind was very great, and he was pre- 
vented by this agitation, from attending to his 
buſineſs. In his croſs-examination, he ſaid that 
the receipts of the Theatre from November 1789, 
to March 1790, were much worſe than they had 
been the ſeaſon before ; that as a proof how much 
the public were prejudiced againſt the Plaintiff, 
nothwithſtanding the very bad houſes on the Ma- 
nager's nights, the benefits which immediately 
followed, were better, upon an average, than he 
ever remembered. He was aſked to what he at- 
tributed the great decreaſe of the receipts of the 
Theatre? and anſwered, he could attribute it to 
no other cauſe than the publication of this poem, 
and the ſubſequent paragrapbs. 
« Pigof was again called. He proved the 
newſpapers called The Dublin Evening Poſt of the 
dates of June 20, 22, July 16, 18, 30, Aug 
4, II, 22, 25, 29, September 13, 24, Odober 12, 
14, and November 12. Theſe papers were pip- 
. Ce | duced 
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= duced by the Plaintiff to Chew: the malice of the 
| Defendant; for the giſt of the action was the 
1 malicious intention of the Defendant ; which 
i flowed thro? every one of the ſubſequent publica- 
it tions; the Counſel for the Defendant objected to 
the admiſſion of this evidence, and their objecti- 
| ons were over-ruled, on the ground of law, as 
1 Vuuoill be ſtated to you in due courſe. Another ob- 
| jection was made by the Counſel for the Defen- 
| dant, that Free/, the perſon who ſerved the Stamp- 
| Office with theſe newſpapers, ought to have 
| been called, and that objection was over- 
| | | ruled. - Thoſe ſeveral newſpapers were pro- 


duced, to ſhew the malice which exiſted in 
the mind of Magee. I have taken abſtracts of 
them; they explain the motives of the publica- 
tion; but you will conſider whether it was pub- 
liſhed without any intention of doing miſchief ; 
in that caſe you will find for the Defendant; on 
the contrary, if you believe that this publication 
was publiſhed with a malignant deſign, you ought 
| to find for the Plaintiff. I muſt premiſe, you can 
1 hardly conceive the human mind capable of more 
| malignancy :—There has been no excuſe, no ul- 
| tikcation ſet up: it did come out in evidence 
from his father ip law, that the Defendant bad 
been in a deranged ſtate of mind, but no man 

| will venture to fay, that can be ſet up in jul 
p tißcation. In thoſe publications he traduced the 
N Plaintiff, as a murderer, and a cheating villain, 
=_ revelling in newgate with a ſet of ruffians, that 
= | | he wanted to inſure his Theatre for 8000/. | 
If ſor the purpoſe of - burning it, and thereby to im- 3 
1 poſe upon the Inſurers. He charged him with 
| murdering a marker. He repreſented him as pre- 

aring to open the Theatre with a rabble. Theſe 
= | pubiications were produced to ſhew the malig- 
= nancy of the Defendant. | 


— * 
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Laurence Rey was examined; he proved three 
: letters written by the Defendant; two of thoſe 
letters were written by Defendant, to Mrs. Eſten, 
and one, written to Mrs. Daly, wherein the De- 
fendant calls her huſband the Plaintiff, the moſt 
infernal ruffian unhanged — In the Defendant's 
letters to Mrs, Eſten, he bids her to fly from that 
 rufban and villain! 
The next evidence was Lord Donoughmore, he 
proved an. affidavit made by the Defendant, that 
he was the ſole proprietor of The Dublin Event: 

Poſt, and Magee ee Packet. At the time Lord 
Donoughmore took his affidavit, his Lordſhip. was 
Commiſſioner of Stamps. 

& Robert Hitchcock was again called? Bo bake he 
underſtood the word Daher meant the Plaintiff;— 
he ſays the receipts of the Theatre from November 
1789, to March 1790, fell. as low as in 1781 — 
ſays, he attributes that to the publication in The 
Dublin Evening Ni —ſays, 200 when Aflley's . 
Theatre was 1 en in 1788, there were ſull houſes 
at the Theatre Royal, but in conſequence of thoſe 
abuſiye paragraphs, the public ſhewed a diſlike | 
of Mr. Daly, and did not attend the Theatre as 
uſual ; the public had an averſion to him, and 
declared they would not go to the Theatre 
ſor his beneſit, but would go to the beneſit of an 
other perſon; — he farther ſays, that Mr. Da, 
was ſo much affected by has publications, - 
was unable to attend common buſineſs. . 

« William O'Reilly was the next witneſs pro- 
duced. He ſaid, 0 was one of the performers; 
that, the Theatre was much neglected except on 
benefit nights; that the public ſaid, Mr. Daly was 
a villain, and they would not go to his Theatre, - 
they told him“ you ſhall not be a loſer, we will 
go on your benefit; .ſaid, he never heard any 


reaſon aſſigned for it, never heard any accuſation 
I againſt 


I 
againſt Mr. Daly, but in the newſpaper ; on his 
croſs-examination, he ſaid, when Mr. King per- 
formed, there were full hoyfes. In the ſeaſon of 
1789, ſays, not any rem iffneſs of Mr. Daly was 
the cauſe of the thinneſs of company at that time 
and that there was no negle& of the Manager. 
The witneſs made uſe of an arch expreſſion — the 
repreſentations were © admirably peformed ” and 
« miſerably negleted”. He mentioned the de- 
claration of the Engliſh Actors who came over 
from England, they ſpoke well of Mr. Daly, and 
promiſed to do fo when they returned, except 
one man who owed him money. and ran away; 
ſaid, the abuſe in newſpapers, was the occation 
of all Daly's misfortunes ;. ſaid, The Dublin Even- 
ing Poft ſometimes ſold for fixpence a- piece. 
The next witneſs that was examined was 

Matthias O Mara. He had been box-keeper, the 
evidence that Mara gave was, that in June 1789, 
he had ſome difference with the Plaintiff, that the 
Defendant came to this witneſs, and aſked him if 
he could give the Defendant any information 
about the murder of the Marker; the Defendant 
faid he would hang /aly, for the murder of the 
Marker ; the Defendant had a ſecond and then a 
third converſation with the witneſs at Dunleary, 
who then told the Defendant, if he profecuted the 
Plaintiff, for the alledged murder of the Marker, 
the Defendant would fail in fuch proſecution ; 
for be, the witneſs, could prove that the Marker, 
fix weeks after the rumour of the ſuppoſed mur- 
der having been committed, came to the houſe 
of the witneſs and dined there, and appeared 
to be as well and in as good health as be had 
known him for twelve years before, and he, 
Mara, and his wife would prove it, tho he 

was at enmity with the Plaintiff, after this, 
the publication of the paragraph appeared, ac- 
| „ cuſing 
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cuſing the Plaintiff with being the murderer of 
the Marker, Is there to be found an inſtance of 


a more fingular proof of malice, ſubſiſting in a 


human mind? when he had received the beſt in- 
formation, that the Marler liad been ſeen in per- 
fect health, fix weeks after the rumour of his death 
had been propoga tel. 
Mr. Jahn Kennedy was the next witneſs ht 
was examined; and he told I: that he ha 
been Treaſurer at the Theatre from 1780 to 178g; 
ſaid, the people came to the Theatre with Fi 
and piſtols every night, there were more riots than 
the witneſs ever belore ſaw or heard of, immedi- 
ately aſter the publication; he ſaid, the, perſons who 
filled the gallery would call out © a groan for the 
Daſber; a groan ſor the Sham; 4 clap for Magee; | 
a clap. for The Man of Ireland! put out the 
lights.” The witneſs ſaid, that from 1780 to the 
beginning of 1789, the receipts. of the Theatre 
increaſed ;—that after the publications, riots bes 
came frequent at the Theatre, and the receipts 
decreaſed;—that the engagement with Mr. Ryder 
was for 200. per night that he played to au- 
diences, when there was not 2/. in the whole houſe; 
aſter theſe publications, many ſaid that Daiy was a 
ruined man. Upon the witneſſes croſs-examina- - 
tion, he ſaid, that when Miſs Farren performed, 
there were crowded ' houſes; he ſaid, the xe- 
ceipts of the Theatre were from 3, oool. to 10,0004, 
Per er. DEP 75 „ 
„ The next witneſs that was examined was 
James Heron, Treaſurer; —he fays, that in the laſt 
ſeaſon from November 1789, to Junuary 20, 1790, 
there was 1755/, leſs than the former ſeaſon for 
| that time produced: - upon his croſs-examination 
he ſaid, that in the laſt ſeaſon he could not 
ſay, whether there was any performer of equal 
eſtimation with King; —be was aſked, we 
| i | | tne 
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| the houſe WY thin, from'the want of eminent 


performers? he replied that Mrs. Kennedy per- 
formed; and ſhe was an actreſs of much merit;— 


He ſaid on benefit nights, there would be crouded 


houſes ;—on ſtock — the houſes were thinly 
attended. . 

* Charles Pigot was again called, he proved that 
the Weekly Packet was printed by Magee ; and'that 
the newſpapers'produced in Court, were thoſe de- 
livered into the Stamp Office by the perfon who. 
uſually ſupplied that office with newſpapers. 
Mr. William Dawſon: was the next witneſs that 
was produced—He ſays the laſt time he went to 
London it was for the purpoſe of engaging per- 


formers;—ſays, he endeavoured to make an en- 


gagement with Mrs. Crawford and others; but 
they reſuſed to come over, unleſs they received 
additional terins; as they apprehended they could 
not perform on the ſtage with 'fafety; they were 
in ſo much dread of Magee's publications: | The 
witneſs ſaid that Mr. Daly was ſo diftrefſed by 
thoſe publications he was not able to attend tohis 
buſineſs. That the wife and children of the Plain- 
tiff were terrified by the publications of the De- 


ſendant, that they were deterred from going 4/1 


ftairs aſter day-light.—Said that immediately afte 

thoſe publications there were riots at the Theatre, 
and the people in the gallery ufed to call out 
<« '2 groan for the Daſber; — a groan for the Sham'; 

« a clap for the Man of Ireland, —out with the 
& lights.“ Mr. © Dawſon further Taid, that Mr. 
Ryder told him in London, that Daly was a ruined 
man; witnefs'ſaid that Francs Higgins was the per- 


ſon meant by the Sham, and that Daly was the 


perſon meant by the Daſher. He was aſked 
whether there was any intimacy between' Mr. 
Daly and Mr. 4 1. He ſaid no more than be- 
tween man and mah. | | 

fe To 
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X50 10 ſhew the rthtincd malice; a number of 
aragraphs publiſhed in ſeveral newſpapers, en: 
titled The Dublin Evening Poft, were then read. 
It was ſaid that the like abuſe was thrown 
out againſt the Defendant himſelf, but that is no 
circumſtance of mitigation.——If any. man is 
ſuffered to write libels on another, he may take 
from him eyery means of ſupporting himſelf 
upon earth. ——What, was the motive of this 
abuſe ? the publication in The Dublin Evening Foff 
ſtates—that he (if you believe that Daly was 
meant) aſſociated with gamblers, and entered into 
a a conſpiracy to cheat certain Lottery. office. keepers, 

by means of a Carrier Pigeon. 
' © Thecaſe being reſted on the part of the Plaintiff; 
theonly witneſs produced on the part of the Defen- 
dant was Mr. William Gilbert, father-in-law to Magee. 
He ſays, that the Defendant, from the time of the 
death of Mrs, Magee, was unable to attend his 
ſhop, or manage his buſineſs.— Mrs. Magee dicd _ 
in March, 1789, that the Defendant was taken on 
Hats, one at the ſuit of Brennan, another at the 
fuit of Tracey, another at the ſuit of Higgins, and 


another at the ſuit of Daly. The witneſs ſays, 1 


that Magee was arreſted at' one time in his ſhop, 
and carried to the houſe of the bailiffs. He gave 
bail in July.—Was in November taken on a war- 
rant, and carried to the New Priſon—but cer- 
tainly he could not be there at the ſuit of Mr. Daly, 
he muſt have been committed there under the ſen- 
tence of the Court, The witneſs ſaid, that the De- 
ſendant's mind has been much affeded, that he has 

ſuffered much in' his property, by not being able 


to attend to the Lottery Buſineſs. The witneſs 


ſaid he did not believe Magee's paper contained 
any þa N tending to fame or wlify Mr. 
Daly ; E 


4 


TEE 
Daly; and ſaid that Magee was not able to give 


bail to Daly, for the ſum ſworn to by bim. 
« You have now before you, Gentlemen of the 


Jury, the evidence for the Plaintiff, and for the 


Defendant. I will now mention to you, what the 
charge here is;—this Declaration ſtates the ſtation 
in life of the Plaintiff, it alſo ſtates the publication 
of the Poem. The Declaration goes on and ſtates--- 
that the ſaid Poem was publiſhed with intent 
to drive the Plaintiff from the management 
of the Theatre. The libel ſays, Toung Roſerus 
aſſociated with gamblers (if you believe that by 
Roſcius was meant Daly)—he is repreſented as 
aflociating with gamblers ; he is repreſented to 
be at the door of a gaol, as a bankrupt and a 
cheat; that he had entered into a conſpiracy to 
cheat certain Lottery- office-keepers, by means of 
a carrier Pidgeon, by getting ſome information of 
the ſucceſs of certain numbers, before the poſt or 
expreſs could arrive ; and thereby have an unfair 
advantage over the Lottery-ofhice-keepers. You 
will ſee if thoſe inuendos apply to the plaintiff. 
He is repreſented as proſtituting his perſon to 
women for money: He is repreſented as having 
no other means of getting money. Upon this 
evidence there are two queſtions be our conſi- 
deration; as to whether this being a libel or not? 
That is a queſtion of law for the Court to aſcer- 
tain, and, has been fully determined, from 1757, 
and long earlier, in the caſe of the Dean of St 
Aſaph ; Lord Mansfeld ſaid, (who is now about 
80 years of age) that from the earlieſt of his re- 
collection he never knew it otherwiſe, The queſ- 
tion for the Jury is what I am now going to ſtate 
to you: Whether you believe in your conſciences 
that Mr. Magee is the pi inter and publiſner ry | 
=: 
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libel? I believe you need not waſte your time 
upon this point; Mr. Magee's own oath ſays he is. 
Ihe next is reſpecting the inuendoes as laid in 
the declaration - you are to conſider deliberately, 
whether by Noſcius and Rithardo the Plaintiff ts 

meant or not ?—[f there is not ſufficient evidence 
to fully ſatisfy you, if you are not perfectly con- 
winced in your conſciences, that by Roſcius and Richar- 
do, Mr. Daly is meant, in that caſe you will find 
moſt undoubtedly for the Defendant. But if you 
believe the evidences (and there is no evidence 
_ againſt it) that Recius and Richardo do mean Daly. 
There may be twenty ſooliſh inuendoes put into 
one libel, as that about Bylington; —ʒyou are not 
to enquire whether all the inuendoes apply to a 
plaintiff, there may be ſome put in, which cannot 
be developed. If you are poſitively ſatisfied in 
our minds—that Roſcius, who is deſcribed as the 
anager of a Theatre; means Mr. Daly, you 

ought to find for the Plaintiff. | 

IT bere is a third point, which is the only diffi- 
culty in the caſe, and that is a queſtion I can give 
no aſſiſtance in— that is, as to the quantum of da- 
mages. I muſt, however, make a few obſervations; 
you are impartially to conſider the reſpective ſta- 
tions in life of the Plaintiff and the Defendant. I 
have heard it ſaid, that in aſſeſſing damages, the 
parties are to be conſidered equal, I am not of 
that opinion I think they ought to be propor- 
tioned to the injuries ſuſtained, and to the ſituation 
of the Defendant. I ſay, you ought not to find 
ſuch exceſſive damages as may amount to impri- 
ſonment for life, that if he was not able to pay the 
damages, a Defendant muſt rot in gaol until he 
does. No, Gentlemen, in thoſe caſes it is always 
better to lean towards the Defendant. a 
of 
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of their different 8 in life has been laid be- 


fore you. The Plaintiff in this caſe has ſtated 


| himlſelfto be a man of credit in ſociety. His ſitua- 
tion peoulingls, depgalls, he ſays, upon the good 


will of the public upon the favour which may be 
ſhewn him---withdraw that and you make him 
odious to the public there is not a day or night 
be may not be ruined; he is a perſon moſt likely 
to be injured in the tendereſt point in his character. 
Here was a libel holding him out in a ridiculous 
light to ſociety. In the mean time the Defendant 
was living by the ſale of thoſe publications, they 
were ſometimes ſold for 6d a- piece, inſtead of 2d. 
By the publication of thoſe newſpapers, the De- 
fendant got money he got money by vending of 
Lander. There was evidence given of paragr aphs 
in other papers publiſhed by the Defendant, which 
ſhewed his continued malice. It was ſaid, by the 
Counſel for the Deſendant; you were not to give 
damages ſor any other libel than the one ſet out 
in the declaration; but the malice was ſet out in 
the declaration, and the Plaintiff bad a right to go 
into evidence to prove the malice. This is not the 
caſe of a libel being innocently and inadvertently 
publiſhed by miſtake oO ſuch thing ; there was 
a continuation of publications. 
« Gentlemen of the Jury, if I am ib. 
as to the point of law, the party may have 
a new trial, and my miſtake (if I do N 
may be ſet right. If this is no libel, the Plainti 


has no right to damages. If you delieve the De- 


fendant publiſhed this libel, you ought to find for 
the Plaintiff. 

I am glad I am addreſſing myſelf to a ſet of 
Jurors ſo very reſpectable, who know the value of 
character. The LIBERT Y OF THE PRESS, 
| | Gentlemen 


oy 


Gentlemen of the Jury, is the GLORY OF OUR 


„% 


CONSTITUTION ; but the proftitution of the Preſs 
is the greateſt ctirſes The Liberty of the Preſs has 


been the cauſe of introducing Freedom into the 


World ;---the Licentioufrieſs of the Preſs, has fome- 
times been the deftrudion of that Freedom. A man 
who prints abuſive libels, is, with great juſtice, 
reſponſible for them. A man is not to traduce 
another, if he does not act according to his incli- 
nations, he is not to levy contributions, by abu- 
ſive libels. Miſerable indeed, would this country 
be, were a libeller not to be reſponſible. The ſum + 
marked by the Plaintiff here as damages is 8,000. 
that is a very large ſum, but it ſhould not to be the 
meaſure you ought to follow. You, Gentlemen 
of the Jury are to judge of the guantum of da- 


mages; the law with great propriety has made 


you the ſole judges of that. There are inſtances 
where Jurors have given too large a ſum as da- 
mages, and their yerdict has been ſet aſide; if you 


| ſhould find for the Plaintiff, you are the beſt judges 


how much the Plaintiff has been injured, you 
know the value of reputation, and I now leave it 
to you.” p \ 4 | 25 bl 


Counſel-for Defendant moved, that the record 
be ſent up to che Jur. 


The Court gave the record up to the Jury. 


The Jury retired from their box into their room, 
and in about twenty minutes they returned into 
their box and gave their verdict as follows: 


K | The 


OY Tay , 
The VERDICT of the JURY. 


We find ſor hs Plaintiff with two. hundred 
unds damages, andfixpence coſts. = 
Counſel for Defendant. We ſhall take a bill of 


exceptions. 


* 
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Nr The Compiler of the above, tho' his aim thro' the whole Has 

been STRICTLY» TO ADHERE TO TRUTH, acknowledges it 
was not in his power to do juſtice to the ELOQUENCE and 
ABILITY of the COUNSEL 'on both fides; or to the great 
CANDOUR, PERSPICUITY, and IMPARTIALITY Which fo 
eminently diſtinguiſhed the JUDGE, thro' the courſe of the 
Trial, and in his delivering the charge to the Jury, 
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